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Pins EDITION. 


| T' H E author propoſeth ; in this book to 


render the laws relating to the ſubjects 


it treats of, a little. more intelligible 
than hath hitherto been done. | 


"The method he makes uſe of is various. ; 


— The firſt thing regarded is the order of time. 


Thus in the Poor laws; firſt is ſet forth the 
2 of overſeers; next the ſeveral bran- 


es of their duty, in finding ſettlements for the 


in removing them to ſuch ſettlements 
in re- 


in 1 making rates for their relief. 
leving. and otherwiſe ordering them 


and 


laſt of all, in accounting at the expiration of 


their office.— Then again, in treating of /ef- 


tlements, it occurs, to conſider diſtinctly, and 
as near to the ſaid order as may be, ten diffe- 
4 3 | „ 
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PREFACE: 


rent kinds of ſettlements——by birth by | 
the parents ſettlement———by apprenticeſhip 
by ſervice——by marriage——by inba- 


biting forty days after notice——by paying 
pariſh rates——by ſerving a pariſh office—— 
by renting 101. a year ——and by a perſon's 
own eſtate. 
the rates, firſt is ſet forth the courſe of laying 
the afſeſſment——then the allowance thereof b 

the juſtices———pubhſbing the ſame in the ukk 
appeal againſt the rates at the ſeſſions —— 


levying the ſame by difreſi——and finally, 
commitment where no diſtreſs can be had. 


* 


Thus to exhibit another inſtance——In the 


article of the Moollen manufacture, which makes 


up a conſiderable part of the juſtice of the peace 
his duty, and of the officers ſubordinate to him, 
there is ſuch a number and variety of ſtatutes, 
that authors are generally overwhelmed with 


them. To avoid which perplexity, the laws 


are here digeſted in order, according to the na- 
tural progreſs of that buſineſs ; from the ſhear- 
ing of the ſheep, to the exportation of the wool 


manufactured; under the ſeveral heads of wind- 


ing. of wool by the ſheare laws to prevent 


— 


its exportation———worktng of cloth. fulling 


—ſuring ——dying— 
dreſſing —e exporting. Wy to 


Where there is no priority in point of time; 


ſtretching ——— 


the next method is that of Lord Coke, to frame 


a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of ſuch defi- 
nition in their order. Thus Grand larceny is 


defined to be, A felonious and fraudulent taking 


and 


In like manner, in treating of 
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PREFACE. 


and c away by of the mere pre- 
_ ſonal were 3 8 of = d. 


In the handling of which, the ſeveral branches: 


of the definition are EXxplal! ed in 1 the order as —— 


they ſtand: viz. A felonious and fraudulent ta- 


Ling and carrying away——by any perſon 
. the mere perſonal — ls 8 | 


above the value of 12d. Under which 
heads the general learning relating to * whole 
title is ene, 0 


The like ei! 1s had in treating of the 
commiſſion- of the peace, the form of an indict- 


ment, the form of an order Nen 1 ; 


other articles, 


In general, it is antnbded, that one thing ſhall 
clear the way for another, and the nene 


| mann explain the preceding. 


g Under the e of which conduct, the au- 
thor hath attempted to bring together under one 
general title, divers articles relating to the ſame 
ſubject, which in the common books are broken 
and detached under various ſeparate titles; ho- 
ping thereby, that what hath hitherto been 


thought introductory of confuſion, may tend to 


render the ſubject more perſpicuous, in exhibit- 


ing the whole under one comprehenſive view. 
Thus the laws relating to the game, which are 
above forty in number, and are interſped in the 


common books under about thirteen different 


titles, are here digeſted under one general title 


Game, to which the reader ſhall have recourſe 
for the knowledge of whatſoever belongeth to 


that ſubject. For example, if any perſon would 
be 2 what penalty the law hath Provided 


A + for 


8 > 
8 
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PREFACE 


for tracing bares in the fmw; by recurring to 
the general title concerning the game, he will 


and the game diſtinguiſhed into three kinds, 
the four footed game, the winged game, and the 
game of f/b : The four footed game, are diftri- 
buted into the ſeveral ſpecies of deer, bares, 
and ones z under which head concerning 
bares, he will readily. find what is defired. - In 
like manner, the winged game are ſubdividedt 
into ſeveral branches, concerning hawks. and 
hawking wans——partridges and pheaſants 
——Pigeons———wild ducks, wild geeſe, and other 
water fawl———grouſe or. moor g 

and ather fowl; each of which have their 


peculiar laws. 


In theſe Lge FER ooo care is 
bkewiſe taken, to be as particular as may be 


without injuring the connexion in the ſtatutes, 


by inſerting the whale law by itſelf, relating to 
each ſeparate article. The benefit of which 
will appear by the following inſtance: If a per- 

fon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation” of the roads; let 
bim take what treatiſe at preſent he pleaſes con- 


cerning the highways, he muſt read over the 


whole, before he ſhall be ſure that he hath 


found all which the law hath enaQed-concern- 


ing the ſame; and ſuch is often the inaccuracy 


and confuſion, that when he hath peruſed the 


Whole, perhaps. he may be ſtill to feek. For as 
to this. inſtance before us, there have been 


7 tions made concerning the ame, _ * diffe- 


1 * r 3. 
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PREFACE. 
rent acts of parliament, at very different times. 
Before he ean have any competent knowledge 
thereof, he muſt lay all theſe ten acts together; 
and when he ſhall have done this, he will find 
amongſt them ſo many repeals, and revivals, 


and explanations and amendments, that it will 


even then be no eaſy matter to conclude with 


certainty how the law doth ſtand as to that ar- 


tiele. To ſpare the reader all which trouble, the 


author hath in this and all other the like in- 
ſtances, laid the whole law together relating 


thereunto, or at leaſt all that hath occurred to 
him, or which he hath thought it material to in- 
ſert. So that the reader may receive ſatisfaction 
in a very ſmall compaſs, as to what he ſhall 
de inquiring about; or at leaſt he may be 
fatisfied in this, that if he doth not find it 
there, he need not ſeek for it elſewhere in the 


And bythis method of bringing together into, 


one general title, all thoſe ſeparate diſtinct titles, 
which have a mutual relation to and depen- 
dance upon each other, the author hath avoided 
one great inconvenience, of referring the reader 
from one title to another, and from that other 
back again to the firſt, and. (which is not 
unuſual in books. of the like kind) per- 


| baps' loſing the thing to be treated of betwixt 


Upon which account alſo, where one law 
occurreth under two different titles, it is uſuat 
with him to inſert the ſame under both thoſe 
titles; that ſo the reader's attention may nat be 
interrupted, by ſending him to ſearch other — | 


PR E FACE. 
tles, and from thoſe perhaps others again, which 


bars no er e! to ek matter he n 


Allo, upon another 3 he bath * 
times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term &c.; which is a 
vague expreſſion, and apt to create an uneaſi - 


neſs in the reader's mind, for that he cannot 


be ſatisfied from thence, bow much, or __ 
little is intended to be enjlerſiocd. ; 


lle hath alſo ade acbb N in ED 
matter of precedents. under divers titles; and 


hath endeavoured to bring them much nearer 


to the ſtatutes, upon which they ought to ve 
formed, than uſually hath been don. 


For ali wich enlargements; he hath the 
more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, by 
Inſerting Blackerby's juſtice at the end of it, by 
way of index; hoping that the method he hath 


purſued will Tender every thing of that kind 


en and uſeleſs. 


The 1 which the anthas bath made 


uſe of, are chiefly of four kinds The fla 


tutes at large——the ſeveral treatiſes concern- 
ing the pleas of the crown——the reports of caſes 
adjudged in the court of king's bench——and 
the books een the n o- a n 7 
tbe "0 Ace. 7 ' 


* LS; 
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PREFACE. 


A. to the \patutes at large, or ** of par- 


liament; the author hath not thought himſelf 
at liberty, as Mr. Dalton and others have 
done, to deliver the import thereof in his 
 own- words; but hath conſtantly abridged the 
act, in the words of the act itſelf, leaving 


out as little as poſfible which may ſeem any 


way material. And to each diſtinct clauſe, he 


hath annexed the interpretation thereof, where 
the ſame hath been determined in the court of 


king's, bench, or * by other good 


. 


T he treatiſes concerning the pleas 97 cle 
crewn," are thoſe of Stamford, Gol, Hale, and 
Hawkins. Of the firſt: of theſe, the auther 
hath made little | uſe, further than as he is 


adopted by the other three. As to which three 
great authorities, where the law hath been de- 


clared by Lord Coke, and not controverted by 


any other, nor altered fince his time by any act 


of parliament, or judicial determination, the 
author hath given to him the preference. And 
where any of theſe differeth from the aan 
he hath noted the difference. 


In citing of Mr. Hawkins, he hath not thought 
it allowable, as is uſual with others, to: omit. 
the ſeveral degrees of caution and aſſent, with 
which he delivereth his opinion; as, if i ſeemeth, 


or it hath been ſaid by fome, or it ſeemeth to be 
the better opinion, or it ſeemeth to be agreed, 


and the like; which are by no means arbi- 
trary words without much meaning, but are in- 
ſerted by him with the utmoſt deliberation and 


Judgment. k 


4 


As to the books of reports; where the caſes 
therein have been conſidered by Mr. Hawking, 


and the other learned perſons before mentioned, 
the author hath judged it very proper to leaye 


the matter there as ſettled by them. As to the 


_ reſt, he hath by no means thought himſelf of 
ability to proceed in Mr. Hawkins manner, by 
laying together all the reports onthe fame fub- 
ject, and thereupon extracting an opinion out of 
the whole; but hath inſerted the fame at large, 
or what he hath thought moſt material thereof, 
and left the determination thereupon to the 
reader's better judgment. . 


And here it may be requiſite, that the rea- 


der be admoniſhed, not to expect that the boox 


ſhall be more perfect, than the materials of 


which it is compoſed. All the books of reports 


are not of equal authority. Many of them are 
only notes that had been taken for gentlemens 


own private uſe; which doubtleſs, would have 


been much more perfect, had they intended 
them for publication. For theſe, or any other, 


the author himſelf voncheth not: And, as he 


doth not add to their credit, ſo he doth not de- 
tract from it; but leaveth every author, (as he 
needs muſt) to anſwer for himſelf. For he 
hath made it an invariable rule, upon all oc- 
caſions, to cite his authorities, what ſuch ſo- 


ever they be; and, in all material inſtances.” 


in the very words of the original authors: that 
ſo, what may be of good authority in it ſelf, 

ſhall not be rendred leſs fo by his handling of 
it. And where no authority is alledged, he 


deſires the reader will look upon it as fuch, 


namely, as having no authority; the ſame be- 
$7: * FOO 


P RE F ACR. 
ing nothing elſe but the author's own private 


abſervations, which are ſubmitted to every rea- 
der's judgment, to OT or, wn as he ſhall 


ſee caul e. 


The books of authority concerning the of= 


fice of a juſlice of the peace, are thoſe of Fitz- 
herbert, Crompton, Lambard, and Dalton ; the 
laſt of which was publiſhed i in the reign of 
king James the firſt: ſince which time, no book 


undder that title "hath been allowed as ſuffici- 
_ ently authentick. 
which have been made to Dalton fince his 


And even the additions 


death, ſeem to have no better claim to an 
uncontrolable authority, than other collections 
which have not obtained it. And Dalton him- 


| ſelf 3 s much. injured in the modern editions, in 


manner as was obſerved before of Mr. 


| Hawkins, by. delivering that as abſolute, which 


Mr. Daltan publiſhed under the feveral degrees 


of aflent or doubtfulacs before mentioned; and 


which Ho e in eee to Mr. 1 _ 
T ed 1. i 


RL Dales hath > I Rs 
tan, and Fitzherbert (which. he doth, moſt - 1 
1 in their own words). the author hath 

ght it ſufficient to cite De/ton's ſingle au- 
thority. And generally, in all other caſes, where 
authors are agreed, he hath judged it unneceſ- 


fary to n more than one or two good | 
. vouchers, ; 


| Concerning the- other books: of this kind, 
which have been publiſhed ſince Dalton's time, 


it is 1 to enlarge ; fince of the moſt 


ol 


xiv PREFACE. 
| of them the author hath made no uſe, and of 
the reft very ſparingly ; and he will not ſeek to 


recommend his own book, * finding fault 
with others before him. 


Ons FORO RT EPS AE 
Sep. 29. 1 | 
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Advertiſement « concerning he 88 COND 
el Epiriox. 


e HREE E things herein the author hath. 
1 chiefly attended to: 1. To continue the 

ſtatutes to this preſent time. 2. To authenticate 
divers caſes of ſlender authority, by the fanction 
of Sir John Strange; whoſe reports of caſes ad- 

judged during the reigns of the late king and of 
his preſent N have ſupplied in ſome mea- 
ſure the deficiency which was in that part of 
the law — 3. To take ſomewhat a larger 
ſcope in inveſtigating matters of antiquity; here 

1 in preſuming to differ from Lord Cołe and other 

l authorities of the law; being led therein by his 
learned and ingenious friend Dr. Morton of Lej- wy 

1 | cefier-fields x; to whom upon the like account 

Wo he expreſſed his acknowledgments in the 2 f 

| | ſcript- be Marge wg =o | 


Sep. 29. 1755. 


1 nan — | — —————_ 
| | : | 
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| | 
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Now ſecretary of the woo ſociety, keeper of the manu. | 
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Advertiſement coterniag” the Ti, RD, 
88 Epiriox. 


HE * of time from the date of 
the ſecond edition renders this third 


edition not ſuſceptible of much alteration: by 
the ſtatutes ſince enacted: Thoſe which have 


been enacted (which was, during the time 
that the book. was in the preſs) are inſerted 
in an appendix. . And ſome further improve- 
ments, have been attempted. For in a mat- 
ter of ſo flux a nature as the law, it is not to 
be imagined that any edition, however tolerable 
for the time, ſhould long continue fo, without 


| ſubmitting to alterations according : to times and 


circumſtances. ; 


— —  — 9 2 


Advertiſement — che Fouaru 


by Eprriox. i 


8 85 122 . 


8 He een bedksbas of this 5 in 

two volumes in octavo, were dermed to 
be printed in too ſmall a letter; and the third 
edition, in folio, was intended chiefly for libra- 
ries and domeſtick uſe: it is now judged pro- 


* 


per to print the ſame in three volumes in 


octavo, in ſomewhat a larger letter than the 
two firſt editions, and in a more portable 


compaſs than the third. And herein ſpace is 


allowed for certain enlargements, which in- 
deed were retrenched at firſt only to retain 
the 
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PR EF AC E. 
the two volumes within competent dimenſions. 
So that, in effect, the book is now as the au- 


thor firſt intended it; and i is — down 
to this preſent date. 


i Dee, 10. 1356. 


Adenine, concernin ing the Pr yon 
_ EviT10N, | 


£11 


1 K J iter: thinketh it neeathl DN to 
fay, that this edition cometh down. to. 


N. e vena ar thirtieth Peak ST 


the reign of king George the ee, 


Sep. 29. 1757. | einen 


* = 
3 MC - — 24 
e 
* 


ad. 


4 n — 


33 


* 


— 


——— —— — ⁵³·: os Cres bs Cor U »Kud1ii„«ö1.ö 
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Advertiſement concerning the SgevenTH 


EprrioN. 


1 N CE the publication as: the ſixth edi- 
tion, 0 have been many alterations in 


| the law, by acts paſſed during the four laſt 


ſeſſions of parliament. Alſo divers new caſes 
have ariſen and been determined in the courts 


of Weſtminſter hall; of which the author hath 


endeavoured to procure ſome account. Many 
uſeful hints have likewiſe been ſuggeſted by 
gentlemen acting in the commiſſion: of the 
peace, or practiſing in the law; unto whom 
the author taketh this opportunity to render his 

humbleſt acknowledgments. | 
In like manner, divers additions or altera- 
tions have occurred from time to time to the 
author himſelf. Upon all which accounts he 


thinketh it needful to make an apology to the 


purchaſers of the former editions. It hath in- 


deed at ſeveral times been his intention to pub- 


liſh the alterations ſeparate, but upon trial he 
hath always found it impracticable. Particularly 


In this preſent edition, beſides ſeveral titles which 
were neceſſary to be wholly new framed, there 


are ſo many inſertions in other titles, occaſioned 
by above er acts of parliament, that to diſ- 
intangle the ſame would be extremely diffi- 
cult, and when effected would * the ſize 
of one fifth part of the book. 


2 1. 1762, | 


Vor I. * 
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XVIII. 


PREFACE. 


Advertiſement concerning the Eienru 
EbrrIoN. 


Hs edition is brought down 1d the end 


of the ſtatutes of the third year of the. 


195 of king George the third. 
Nov. 22. 1763. | 
VI S e 


Advertiſement concerning the Niu 
EDtT10N. 


T H I 8 A differats 3 in nothing from- 
the eighth edition in quarto. 


Mar. 25. 1764. 


Advertiſement concerning this TENTH 


EDITION. 


; ANY and great alterations have been 
| to be made by reaſon of the 
atores of the two laſt ſeffions of parliament ;. 
particularly in the lar 615 title concerning the 
exciſe; as alſo in the titles aleboufes, game, high- 


ways, militia, amps, # 
many others. And the publick having, been 


_ favoured with a volume of reports, by the very 
judicious and accurate maſter of the crown of- 


fice, the author _ been enabled from thence 
( to 


woollbn manufatfire, and 


Fl 
de 


H 


PREFACE. 


to rectify ſeveral imperfect reports of caſes, and 
to add others of which he had not before been 
able to procure any account. From the con- 
tinuance of that worthy gentleman's publick 


communications, much may be hoped for in 


time coming. 


Mar. 25. 1766. 
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INTRODUCTION, 
| Conbiting of TWO PARTS; 


1 


CONTAINING 


| I. Certain abbreviations made uſe of in this 
7 work. | 


U. "Some general rules to FR 1 in the 


conſtruction of fratutes a or atts of par- 
| Bones: 


3 


| I. Certain ee a uſe 3 in this 


work. 


IN oe to ke the book wickin a reaſonable 

compaſs, the lowing abbreviations are made 
uſe of. 3 
1. The word juſtice | io always to be underſtood to Juſtices 
4 muſtice of the peace, when not otherwiſe ex- 

re 
L 2. The words one juſtice ſhall always be under- One juſtice 
ſtood to ſignify one or more juſtices : ſo that what is 
directed to be done by one, ſhall not be intended 
| — to exclude others from joining with him. 
In like manner, wo juſtices, when not other- Two juſtices 

wit expreſſed, ſhall be underſtood to lignify two 


Jajtices or more. 
4. So alſo a conviction on the oath of one wwit- One witneſs, 
neſs, ſhall be underſtood to denote one witneſs or 
more. | 
Fo ZZ 
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INTRODUCTION. | 
5. And two 9 ſhall denote two or more 
witniſſes. | 
6. (1 Q3) ſhall be underſtood to dent) one where- 
of is of the 


7. The juftices in | of ons ſhall fignify the ſaid 3 ju- 


ſtices, or the major part of them. 


8. The word /effions ſhall denote the 8 or 
0b ops, it not otherwiſt eprefidd. 
©'9. "The word warrant ſhall always ſignify war- 


rant under | band and Ju where not © cxprefled other- 


wiſe; | 


10. Judges « or e of aff 2 mall be under- 


| ſtood to fignify alſo thoſe of Ny Prius, Oer and 


Terminer, and General Gabl elivbry - 
11. The word mayor ſhall always be 1 


te imply vi and ober abief N 


rations. 

12. The word conſtable ſhall always bu MPI 
to imply Oahingmen, borybolder's, neger, and 
other peace officers of lite degrer. 

13. The word overſeer ſhall be nde hod to 


mean overſeer of tbe w_ where not expreſſed 


VEL 
mire 1 W or part Re, is Net 


fed hs be given to the por; that ſhall be — 


underſtood to denote be poor PE the pariſh 
the Nev .: was committed, if if not Cert 1 
_ 

Where a penalty is to be recovered * re 


Ale Juſtices of the peace, it is thought indiſpenſible 


to inſert particularly the manner of recovering the 
ſame; but where it is to be ſued for in any Of his 
majeſty's courts of record at V eftminſter, it is judg- 


ed not neceſſary to ſet forth the ſpecial, method of 


procedure there: and generally, where it is ex- 


preſſed, that a perſon ſhall do, or not do ſuch a 


thing, on pain of ſuch a fun, without more, it 


mall be underſtood that ſuch penalty is not reco- 
verable before the juſtices of the * but * 


in the courts at 7 ien, | 


we 


16. 1 


K kv 6 


wei + + 4 Sv Dh 


| INTRODUCTION. xxiiĩ 
16. In all caſes of diſireſs and ſale, it ſnall be un- Oe, 1:13 


| deritood, that the overplus muſt be returned to the 


owner; after the ſum or ſums to be enen de- 


ducted, ſhall be ſatisfied and paid. 


17. Lands ſhall be underſtood to Rand for lands, Lands; 


At, and bereditaments. 


18. Where trauſportation is directed fol any of. Tranſportationg 


| nes: it ſhall always be underſtood, that F the offen- 


der ſhall return before the time limited, he Jour? be guiliy 


of felony without benefit of clergy 


19. In the blank ſpaces 92 the names in the Blank ſpaces, 
precedents, inſtead of inſerting initial letters arbi- 
trarily, it is thought it may be ſome ſmall help to 
the memory, that A. O. ſhall ſignify: the offender, 

A. I. the informer, A. V. the witneſs, J. P. the 
juſtice of the peace, and the like. 

20. Alſo, Fo r brevity's ſake, ſums of money and Tenn 
other numbers are uſually expreſſed by figures, 
and not in words at length; but it is to be re- 
membred, that in the forms of warrants, con- 


victions, and other proceedings before the juſtices 


they ought to be expreſſed | in words at length, and 
not in figures. 


21. Where a ſtatute is ſaid to be in force, ontll Contiquancy 


ſuch a day, month, and year, Fc. it ſhall always * tomy, 5 


be underſtood to imply, and from thence to the end 

of the. then next ſeſſion of parliament. 42 
22. In the ſtatutes made in the reign of the late G0 200 

King William, it is thought not neceffary upon all * 


| ne to lay N Mam the Third, ſince there are 


rinted ſtatutes in the reigns of William the th 
Fir and Second. Ky Fe 
Nor is it choug ſs in ſuch ſtatutes t. to 
add the name "Queen Mary to that of King | 
William; but it is judged ſufficient for the un- he. 
derſtanding thereok, to quote the ſtatutes in his "_ 
manner, viz. 

1 W. ſeſf 2. c. 6./ 3. eee md. 
in the parliament holden in the firſt year of the 
reign of King William the third and Queen Mary, 
the ſecond ſeſſion thereof, chapter the ſixth, ſection 
the third. 


„ | 2s. ths 


wur IN RODVUCTIO N. 


[|] Citing ef books, - 23. Abbreviations in the names of books cited "4 
Wii — as authorities, or otherwiſe occaſionally noted, con- 
WH » Aiſting: for the moſt; part of ſome of the initial 
. letters of the authors names, and otlier common 
01 diſtinctions, need not to be further explained: 
Wt | So alſo the names of the terms in which the ſe- 
1 voeral caſes were adjudged, to wit, Hilary, Eaſter, 
nt ; Trinity, and Michaelmas, are expreſſed Ops e 
Will 13 tial Jetter A. E. K. e wy | 
"wy 0 e 1 Some general aber * be ered in vhs. con- a 
wh zum  "fruttion of Jatutes, or acts of parliament. - k g 
ot Len 14 
0 | + To avoid repeating the ſame obſervations ks = du 
Init | hundieds of times, 1 18 — proper to pre- it 
| | _ miſe, the following general rules to be obſerved, m 
=—_ Im the conſtru&ion of Owns or acts of parlia- ſer 
| Aae ter es afl. 1. Regularly; a datum in the nen doth gl 
| | | AR 2 Aa prin nn ſtatute. 11 A Þ 
I ti ve. [74 
0 But if the latter is rg to the former, | 
1000 | it amounteth to a b. of ormer. L. Raym. w 
1 2505542 2-608 a 60 
eren f. 2. A aten ade inabe 1 without 1 
òZ ende any: negative expreſſed or implied, doth not take n 
||] common lw. away the common law; and therefore the party 0¹ 
0 may walve his benefit by ſuch ſtatute, and take th 
0 his remedy. by the common law. 2 Izſt. 200. fc 


10 Repealing a te- 3. By repealing of a * ſtatute, the firſt. 
|| pealing taute.... ſtgtzzre) is revived. Read | 
. Regularly, where an act of parliament eech 


I de purſued. 


0 a power or intereſt to one perſon certain, by this 

0 + expreſs deſignation of one, all others are exciuiled. 

11111188 = .11 Go. 59, 64. 
Wan Power to mi- 5. In all caſes, where juſtices may pre exami-. 
alf an esch. nations, or other accuſation or proof, tho* the ſta- 

Wl tute doth not-expreſly ſet down tne at it-ſhall be upon 

106 oOath, yet it ſhall be intended that 1 ir ſhall Lhe * 

110 5 ach. Dall. Ss 255 


6. Gene- 


by way of indictment. 2 Haw. 211. 55 
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6. Generally, it is holden, that where a ſtatute in what caſe che 


appoints a thing to be done by one or more ju- Eons may ere 


cute the power 


ſtices, without giving any appeal to the ſeſſions} gives to two 
there the juſtices in ſeſſions may do that thing: Vt. 
but where an appeal is given to the ſeſſions, the 
Juſtices in ſeſſions cannot proceed originally therein, 
becanle that method would take away the power. 
of appealing. | ey To 
5. Where a ſtatute makes a new offence, which How far an in- 
was no way. prohibited by the common law, and jim will 
ppoints a particular manner of proceeding againſt method of pro- 
th offender, ' as by commitment, or action of 2 8 
debt, or information, without mentioning an in- 
dictment; it ſeems to be ſettled at this day, that 
it will not maintain an indictment, becauſe the 
mentioning the other methods of proceeding only, 
ſeems impliedly to exclude that of indictment: 
Yet it hath been adjudged, that if ſuch a ſtatute 
ive a recovery by action of debt, bill, plaint in- 
— or otherwiſe, it authorizes a proceeding 


8. But every contempt: of a ſtatute is indictable, Where no me- 


| where no other puniſhment is limited. 1 Haw, dun of profece- 


* tion is appointed. 
60. | 


9. And whereſoever an act of parliament doth ge- Where che de- 
nerally prohibit any thing, the party grieved ſhall nor dect ohm 
only have his action Ne his private relief, but by the king, and + 
the offender ſhall be puniſhed at the king's ſuit, * Srievea- 
for the contempt of the law. 2 ft. 163. 

10. All actions, indictments, or informations, In what imme 
on penal ſtatutes, for any forfeiture limited to ecm gend l. 
the king, ſhall be brought within two years after tus. 
the offence committed; if limited to the king and oe 
proſecutor, then within one year; and if it is not 
ſued for in that one year, then the king may ſue 
for the ſame within two years, after the expira- 
tion of that one year; and not otherwiſe. 31 El. 

c. 5. J. 5. That is to fay, unleſs where it is other - 
wiſe directed by ſubſequent ſtatu tee. 

11. Many ancient ſtatutes are penned in the Statutes not in 
form of charters, ordinances, commands, or pro- \puteretaue, 

= 1 N | hibitions . 
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1 hibitions from the king, without mentioning the 

Will concurrence of either lords or commans; ꝓet inaſ- 

much as they have always been acquieſced in as 
unqueſtionably authentick, this eſtabliſnes and ean- 

firms their authority, and the defect is ſalved by 

10 — univerſal. Ms Hawkins's tft 10 * 

1 W. 

tte. 12. The preamble or rehearſal of 4 ſtatute 4s 


Will!!! deemed true; and therefore good arguments may 
IA be drawn from the preamble. 1 af. 11. But an 
II the preamble ſhall not reſtrain the operation of che Ma 

Will | enacting part; as where: the preamble. reciteth only | 

à particular inconvenience, this ſhall not binder a the 

10 ſubſequent enacting clauſe from being underſtood ſar 

[11 | in that more general ſenſe which the words would ſed 


li | otherwiſe and of themſelves import, ſo as to take fir 
i Wh in other inconveniences of the like kind, altho* an 
. not ſpecified in the preamble. 8 Mad. 144. 1 P. - "Pi 
(lth Will. 320. tar 


" it May do fuch a 13. Where: a ſtatute are the doing of a thing, fel 
Ill thing, hew ©? for the ſake of juſtice, or the publick good; = bo 
10 word may is the ſame as the word hall: — — we 


100 the ſtatute of the 14 C. 2. c. 12. enacts that the th 
10 overſeers may make a rate to reimburſe the conſta- dc 
| WH bles, this is conſtrued they ſhall; for they are com- be 
0 oo. pellable ſo to do. 2 Salk. 60g. | A fo 
5 Court of record · 14. Where a ſtatute directs a penalty to be re- th 
Mill covered in any court of record; this Thall not be in- c: 
0 tended of the quarter ſeſſions, unleſs it be ſpecially Ol 
1 named in ſuch ſtatute; but only of the courts of re- 


Will Cod at Weſtminſter. 6 Co. 19. 20. 2 Hale n. 
00 5 

„ | Higher courts * is a general rule; in he confiratiion of 

100% nor intended, ſtatutes, that where things of an inferior degree are 

10% nor are fiſt firſt mentioned, thoſe of a higher dignity ſhall not 
10 mentioned. be included under general ſubſequent words; as 

Wl 5 where a ſtatute ſpeaks of indictments to be taken 


before juſtices of the peace, or others having power 
to take indiftments, it ſhall be underſtood only of 
ther inferior courts, and not of the king 8 bench, 


or 
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of other courts « at mne, 2 Os 26. 2 Haw. 

Ys: Where a iftarupd gives power to the ice Power to — 
to require any perſon to do a thing; as to take te 
oaths, the law implicitly gives them power to iſſue 

their precept to have the body before them; for 

when the law granteth any thing to any one, that 

alſo is granted, without which the thing it ſelf can- 

not be: And it is againſt the office of 75 — juſtices, 

and the authority given them by the law, that they 

ſhall go and ſeek the parties. 12 Co. 130, 131. 

17. Where a ſtatute gives power to the Juſtices of Neceſſity of ſum- 


moning the 


peace, to hear and determine an offence in a party. 


| ſummary way; it is neceſſarily implied, and ſuppo- 


ſed, as a part of natural juſtice, that the party be 

Grit cited, and have opportunity to be heard and 

anſwer for himſelf. 1 Haw. 134. 

48. Where an act of parliament gives power to Two juſtices to 
ewo juſtices finally to hear and determine an of- nee 
fence, it is neceſſarily ſuppoſed, that they ſhall be . 
both together, or which is the ſame thing in other 


words, that they ſhall hold a ſpecial ſeſſions for 


chat purpoſe. And the like is, when they are to 

do any other judicial act, as to make an order of 

baſtardy, or adjudge the ſettlement of a r per- 

fon. For it is unknown to the laws of England, 

that two perſons ſhall act as judges in the ſame 

cauſe, when at the ſame time one of them is in 

one part of the county, and the other in another. | 
19. Where a ſtatute appoints a conviction to be laformer's oath, 

on the oath of one witneſs; this ought not to be by 

the ſingle oath, of the informer ; for if the ſame 

perſon ſhould be allowed to be both proſecutor 

and witreſs, it would induce 'profligate perſons to 


commit perjury for the ſake of the reward. L. 


Raym. 1545. | 
20. Where a ſtatute directeth, that a perſon ſhall Confelflen. 
be convicted of an offence, upon the oath of one or 
more witneſſes, and ſaith nothing of the confeſſion of 
the party; yet if the offender ſhall before the 
zultice confeſs the — he may be convicted = 

ſuc 


= {0 
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ſuch confeffion:: for confeſſion is ſtronger evi-- 
dence than the oath of witneſſes. Dali. 1 99, n 
Str. 546. 
Diſcretionary 21. Where an act of 8 gives power to 
power. "the. Juſtices of the peace, to take order in any 
matter according to their diſeretions; this ſhall be 
underſtood, according to the rules of reaſon, law, 


and . and not by private opinion. 5 aa 


100. 

England includes 22. In all aſs aſa the kingdom of England, 
* or that part f Great Britain called England, hath. 
been or ſhall be mentioned in any act of parlia- 
ment; the ſame ſhall be deemed to comprehend 
the dominion of Wales, and town of Berwick upon 

Tweed. 20 G. 2. c. 42. ,. 3. 
Twelve months, 23. It may be laid down as an invariable rule, 
that the law favaurs liberty: So that in the con- 
ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purſued (all other 
things being equal) which is more beneficial to the 
ſubject, or the party ſuffering. Thus, where an 
act directs, that the juſtices ſhall commit an of- 


fender to priſon for 12 months, the juſtices may 


not alter the words, and commit him for. à hear; 
for in this reſpe&, 12 months and one year are 
not the ſame: but the months muſt be computed 


at 28 days to the month, and not as kalendar 


months, unleſs it be ſo expreſſed i in the act. 
3 24. In all caſes wherein, by any act of parlia- 
Lion. ment, an oath ſhall be allowed or required; the 
ſſolemn affirmation of quakers ſhall be allowed in- 
ſtead of ſuch. oath, altho' no particular or expreſs 
proviſion be made for that purpoſe in the . act. 
22. G. 2. c , Inte 15 
But no quaker ſhall by virtue hereof. — 
lified or permitted to give evidence in any cri- 
minal cauſe, or ſerve on any Jurys or bear any 


office or Wenn! l nee government. 


s /- 3 N 11 1 ; ve 373 39 . 
7. | , 
4; 5 EP C.? «2% 8 * 1 3 
— E o . 2 5 44 101 


25. To 


- 25: To ſay that a perſon ſhall forfeit generally, Forfeiture 
or that he: ſhall forfeit to the king, is all one; for 
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the king ſhall have every forfeiture not beute 


limited. 11 Co. 60. 


t where a forfeiture i is given in lieu of _ 


perty and intereſt; for there it 2 80 to the r 


injured. 1 Roll's\Rep: go. 

For whereſoever a ſtatute Weed, a Abe or 
penalty, againſt him which -wrongfully detaineth 
or diſpoſſeſſeth another of his duty or intereſt; in 
that caſe, he that hath the wrong ſhall have the 
forfeiture or penalty, and ſhall have an action for 
the ſame upon the ſtatute, and the king — not 


have the forfeiture in that caſe. 1 Iiſt. 15 


26. Where a ſtatute ſaith, that ack 4 perſon Fine and ranſom 
ſhall pay fine and ranſom to the king; in legal un- 
derſtanding, ſuch fine and ranſom are all one: for 
if they were divers, then ſnould the party pay two 
— one for the fine, and another for the a 3 
which was never done: 1 Inf. 127 

27. Acts of parliament that — of fines or At the king's 


ranſoms at the king's pleaſure, are always to be un- 


derſtood of the king in his courts s by his Juſtices. 
x Hi : 
28. ic is ſaid that whereſoever a juſtice of the Where a power 
peace is impowered, by any ſtatute, to bind a per- it implied. 
ſon over, or to cauſe him to do a certain thing, 
and ſuch perſon being in his preſence ſhall refuſe 
to be bound, or to do ſuch thing; the juſtice may 


commit him to the gaol, to remain there till he n 


comply. 2 Haw. 116. 


29. When a ſtatute 3 impriſonment, but — 
limits no time when; it ſhall be immediately. | 
8 Co: 119; 

30. When a ſtatute appoints impriſonment, but Impriſooment, 
limits no time how long; the priſoner in ſuch w less. 


caſe muſt remain at the diſcretion of the court. 


Dalt. 410. 
31. Where any offender ſhall by a ;uſtice of ahe Commitment to 


- peace be committed to the houſe of correction, *5bou# of cor- 


ion, for 
Is an offence cognizable before him out of ſef- 6g 


ſions, - 


ber. 


XXX INT ROD UC TIO ” 8 
ions, and the time and manner ef puniſhment is 


not by law exprefly limited; he may commit him 


to the houſe of correction, there io be: lept ta bard 
labour, until the next general or rr iſe ſe Mons, or 


nee e 1 . 2. 
c. 5. . 34. 


Statute making 32. Wherever a ſtaruee . any » ow yy 


, an offeace felo- Jany; it incidentally gives it all the properties of 
gl felony at common — 1 Haw. 105. 


Miſprifon, 33. Therefore an act of parliament that, makes | 


an offence felony, doth conſequently introduce the 
puniſhment of concealing, that is, miſpr _ — 
felony; and every offence made r 
parliament, includeth miſpriſion. E. —_ 
Jafantss 34. An act making a new felony, extendeth not 
| to infants under 14 years of age; but if they de of 
that age; it binds them. 1 H. H. yoo. 
Life and mem- 25, Not only thoſe crimes: which are made 15 
lonies by the expreſs wards of any ſtatute, but alſo 
thoſe which are decreed to have or undergo juds- 
ment of life and member, do become felonies thereby, 


whether the word felony were mentioned or not. 1 


Haw. 17. 

Body and goods, 36. But an * ſhall never be made fey, 
by the conſtruetion of any doubtful and ambigu- 
ous words of a ſtatute; and therefore if it be only 
prohibited under pain of forfeiting body and goods, 
or of being at the king's will for body, lands, aud 
goods, it ſhall amount unto no more than a high 
miſdemeanor, puniſhable by ae or the 
like. 1 Haw. 107. | 

Benefit of cler- 87. All felonies by the common law have the 

8+ Wa of clergy ; therefore where a ſtatute enacrs 

| a felony, and ſays, the offender ſhall ſuffer death, 
clergy lies notwithſtanding, and is never ouſted 
without expreſs. words. 3 Iuſt. 73. 2 Haw. 42. 
Forfeiture of 38. Saving of dower in a ſtatute making an of- 


dower, fence felony, is ſuperfluous; for by the 1 Ed. G. 
6. 12. Dower is not loſt ed ep . . 


J. 17. 


coll 225 N 5 989 — 


re 
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Where a penalty 1 
2. penal ſtacute; he ſhall have no cg, unleſs 


ſtattite itſelf directs it, hut he ſhall pay his 


coſts out of che 2 Ham. 274. 


Therefore where, « Juſſiee hach power eo inflict | 


„ hot exceeding ſueh a ſum; he 


| > pecuniary 
may do well: in ſuch penalty to canfider the coſts of 
' proſecution. 


is given to an pr wr oa 


40. No damages can be given to che party griev- Damager 


| ed, upon an indietment; or any other eximinal pro- 


ſecution; and where by ſtatute zes are given 
to the party grie ved, it ſtems that cannot be 
recovered on an- indictment at the ſuit of the king, 
grounded on; ſuch: ſtatute, unleſs: ſuch method of 
recovering them be expreſly given by the ſtature 3 
but that they o vom an, for in; an- action; on 
the ſtatute, in the name of the party grieved. But 
it is every day's: practice in the court of king's 


bench, to induce defendants to make- ſatisfaction 
to proſecutors, for the coſts. of the proſecution,” 
and Falle for che damages ſuſtained, by intimating 
an inclination on that account to mitigate the * 
due to the king. 
41. Where a ſtatute gives freble damages; ; the Treble damages, 


2 Haw. 210. 


juſtices are not to aſſeſs the damages, and then 
treble them; but the jury ought to find the da- 
mages, and then the juſtices are to treble them. 
Cro. Car. 449. 


42. In all caſes where a juſtice is or ſhall be Diftrels and ſale, 
required by any act of parliament, to iſſue a war- 


rant of diſtreſs for the levying of any penalty in- 
fheted, or any ſum of money directed to be paid 
by fach act; it ſhall be lawful for ſuch juſtice 
granting ſuch warrant, therein to order and direct 
the goods and chattels ſo: to be diſtrained, to be 
ſold and diſpoſed of within a certain time to be 
limited in ſuch warrant, fo as ſuch time be not 
leſs than 4 days, nor more than 8 days, unleſs ſuch 
3 or ſum of money, together with reaſonable 


N of taking and keeping the diſtreſs, be ſooner 
Pai 


And the officer making ſuch diſtreſs, may 
deduct 


I'NT'R OV UCTTON: , 
deduct the reaſonable charges of taking, keeping; | 


1 
A 
1 


and ſelling ſuch diſtreſs, out of the money ariſin 725 
| by ſuch fale; and the overplus (if any) after ſuc = 
| charges, and alſo the ſaid penalty or ſum of mo- 
ney, ſhall be ſatisfied and paid, ſhall be returned * 

on demand to the owner of the goods and chattels | 


ſo diſtrained. (Except only in cafes of diſtreſs 
for quakers tithes and church rates.) 27 Geo. 2. 
c. 20. 


0 Second offence. 43. An act inflicting a penalty for a ſecond of- 
% Fence, muſt always be underſtood, after conviction 
(I and judgment for the firſt offence ; and the ſecond 
11 | offence muſt be committed after the firſt convic- « 
110 tion, and judgment thereupon given; for it doth 
00 | not appear to be an offence, until judgment by 
00 pProceeding of law be given againſt the offender. - 
1 2 Inſt. 468. 2 ES 2» 
0 And the indictment for a ſecond offence, muſt F 
1 recite the record of the firſt conviction; and upon 
il the evidence, the record of the firſt conviction muſt 
1 be proved: but the matter of the firſt conviction Hg 
100 ſihall never be re- examined, but muſt ſtand for Oi 
1 granted. 1 H. H. 686. | Mm 
0 5 11 
WH! C 
0 f 
[ 0 
I * 
| p 
* 
8 KR l 
I - ſ 
[JN ſ 
10 1 
h1 
IVANA | Abjuration 


ping, 


riſin 
ſuc 
F mo- 
urned 


jattels 


iſtreſs 


700. 2. 


nd of- 
iction 
econd 
ONnVIC- 
doth 
nt by 


ender. | 


muſt 


upon 


| muſt 


1ction 


d for 


ration 


5 

ö 

* 

| 

, 

14 
\ 3 

. 

| 


Abjuration Oath. See Oaths. b | 


_ Acceſſary. 
L Of acceſſavies in general. 
I. Of acceſſaries before the fa. 
LI. Of acceſſaries after the fat. 
V. How they are to be proceeded againſt; 


2 i J. Of acceſſaries in general. WE: 
* h CCESSARY (quaſi accedens ad culpam) is he Acceſary, whaty 


that is not the chief actor, but one that is concerned 
Nin ibe felony by commandment, aid, or receipt. | : 
2. In the higheſt capital offence, namely, high treaſon, In the higheſt 


there are no acceſſaries, neither before nor after; for the offence, no a64 


conſenters, aiders, abetters, and knowing receivers and + 


_ comforters of traytors, are all principals. 1 Hale's Hit. 613. 


But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thoſe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree; becauſe 
otherwiſe this inconvenience might follow, that the prin- 


_cipals in the ſecond degree might be convicted, and yet the 


principals in the. firſt degree may be acquitted, which 
would be abſurd. 1 H. H. 613. | ; B94 
3- In caſes that are criminal, but not capital, as in petit ws the loweſt 
larceny and treſpaſs, there are no acceſſaries; for the acceſ- fries. a 
ſaries before are in the ſame degree as principals; and acceſ- 
ſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of par- 
liament that induce thoſe penalties do expreſly extend to 
receivers or'comforters, as ſome do. 1 H. H. 613. | 
4. It remains therefore, that the buſineſs of this title Accefſaries only 
of acceſlaries refers only to felmies, whether by the com- in felony. 
mon law, or by act of parliament. ' „ DP” 
5. Concerning which, Lord Coke obſerves generally, Accefſaries im- 
that when any offence is felony, either. by the common Plies in feloay, 


law, or by ſtatute, all acceſſaries both defore and after 


'S 


are incidentally included, 2 Inft. $9. 
: | 3 0 


*. 


 vies by ſtatute 4 


— 
„ 


Acceſſaties in fe- 6. But as to felonies by act of parliament, Lord Hale 
bonies by Ratute, -:ftinguiſhes thereupon as follows : Regularly-(he ſays) if 
an act of parliament enact an offence to be felony, tho! it 
mention nothing of acceſſaries before or after, yet virtuall 
and conſtquentially thoſe that counfel or command the of. 
fence, ate acceſſaries before, and thoſe that knowingly re- 
ceive the offender are acceſſaries after. 1 H. H. 613. 

But if the act of parliament that makes the felony, in 
expreſs terms comprehend acceſſaries before, and make 
no mention of acceſſaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſfaries after; 
for the expreſſion of procurers, counſellors, or abettors, 
all which import acceſſaries before, make it evident, that 
the law makers did not intend to include aceeſſaries after, 
which ts an offence of a lower degree than acceſlaries 
before. 1 H. H. 614. 8 

And altho' it be generally true, that fn att of parliament 


creating a felony, renders conſequentially acceſſaries before 


and after within the ſame penalty, yet the ſpecial penning 


of the act ſometimes varies the caſe: Thus the ſtatute of 
3 H. 7. e. 2. for taking away women, makes the taking 
| away, and the procuring and abetting, yea and wittingly 
receiving alſo, to be all equally principal felonies, and ex- 
cluded of clergy. Again, the ſtatute of 27 Elia. c. 2. 
makes the coming in of a jeſuit tr-aſon, the receiving ot 
relieving of him yelam, the contributing of money to his 
relief a præmunite. So that acts of parliament may di- 
verſify the offences of aeceſſary or principal, according to 
the various penning thereof, and ſo have done in many 
Tales.” 1 H. H 614, 6156. een ee 
How far aceeſſa- at Alſo a ſtatute excluding the principals from the be- 
mall Pac hen Hehit of «clergy, doth not thereby exclude the acceſſaries 
clergy. . . . before or after; neither doth a ſtatute,-exeluding the acceſ- 
_—__ faries, thereby exclude 'the principals. 2 Haw. 342. 


TE $8 


II. Of acceſſaries before the fa. 


4 before. In acceſſary before the fact committed, is he that being ab- 
ent at the time of the felony committed, doth yet pracure, 


113 * command, or abet another to commit a felony. 
R eing abſent at the time of the felony committed] For if he 
is preſent,” he is not an acceſſary, but a principal. | 

So alſo, if divers come to commit an unlawful act, and 
be preſent at the time of the felony committed, tho" one of 


them only doth it, they are all principals, Hale's Pl. 215. 
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Atcelſary. 


Bo if one prefent move the other to ſtrike; or if one pre- 
fent did nothing, but yet came to aſſiſt the party if needful; 
or if one hold the party while the felon ſtrikes him; or i 
| one preſent deliver his weapon to the other that ſtrikes: for 
1 preſent, aiding, abetting, or comforting, id. 216. 
So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common defign, be it murder or other 
felony, or for any other purpoſe unlawful in it ſelf, and each 
taketh the part affigned him; fome to commit the fact, 
others to watch at proper diftances and ftations to'prevent 
Ja ſurprize, or to favour (if need be) the eſcape of thoſe. 
| who are more immediately engaged: they are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them; each man 
operated in his ſtation at one and the fame inſtant towards 
the ſame common end; and the part each man took tend= 
ed to give countenance, encouragement, and protection to 
che whole gang, and to inſure the ſucceſs of their common 
enterprize. PFofter's Crown Law 350. N ; 
But if one came caſually, not of the confederacy, tho” 
he hindred not the felony, he is neither principal nor ac- 
ceſſary, altho* he apprehend not the felon; but for his 
negligence he is puniſhable by fine and impriſonment. 
Hale Pl. 216. 2 Haw. 313. g NS 
* Alfo in ſome tafes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiion an- 
other, and leaves it, tho“ not preſent when it is taken: 
And ſo it feems all that are preſent when the poiſon is fo 
nfuſed, and conſenting thereunto; Hales Pl. 216. 
8 Procure, caunſel, command, of abet] But here note ſome 
diverfities*: As, O'S 8 ORIE. 
=. (1) ben the principal doth not acconiplifh the fact altoge- 
ber in the ſame ſort, as it was beforehand agreed between 
in and the acceſſary. And therefore if one commands an- 
ther to lay hold upon a third perſon, and he lays hold upon 
im and robs him, the perſon commanding is not acceſfary 
o the robbery; for his command might have been per- 
formed without any robbery. Dale. c. 161. | 
But if the command had been to beat him, and the 
ommanded doth kill him, or beat him fo that he dieth 
Whereof; the perſon commanding ſhall be acceſſary to the 
murder: for it is a hazard in beating a man, that he may 
Re thereof. Daft. c. i. TM 4 
(2.) He that commandeth or counſelleth any evil or unlawful 
12 to be done, ſhall be adjudged acceſſary to all that jhall enſue 
hon the ſame evil act, but not to any other diſtinct thing, As 
one command another to ſteal a horſe, and he ſtealeth an 
| | B 2 ox; 


2. 


Atteſlary. 


ox; or to rob a man by the highway of his money, 5 
he robe him in his houſe of his plate; or to burn ſu 
one's houſe, and he burneth the houſe of another : 'F -4 
are other 2055 and felonies than he commanded to be done, 
and therefore he ſhall not be adjudged acceſfary to them. 
Dalt. c. 161. 

(3-) But if @ perſon commit the ſame. zhbny, Gs tho: 
did command or counſel to be done, tha" he dath it at another 


time, or in another place, or in mother fort than was com- 


manded or counſelled, yet here fuch perſon commanding or coun- 


felling fhall be acceſſary. As if he doth counſel to kill a 
man by 8 and he kills him with a dagger; or to kill 
him by the hi „ and he kills him in his houſe; or to 
Kill bim one E72 „ and he kills him om another day; in theſe 
and the like cafes, he ſhall be accefſary. Dalt. c. 161. 
(4-) Thoſe offences which in the conftruttion of law are ſud- 
den unpremeditated, cannot have any acceſſaries before. 


As Ling a man by miſadventure, in his own defence, or 


manſlaughter : For in ſuch caſe thete can be no procu- 

ring, counſelling, commanding, or abetting. But there 
be acceffaries after.” 1 H. H. 616. 

*. 5.) It ſeems to be erally agreed, that he who "WK 

conceals a felony, which be knows to be intended, is guilty only 


Z a miſpriſion of felony, and fhall not be p% an acceſſary ; 
r this is not procuring, counſelling, or abetting. 2 Haw. 


2417 

(6.) Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
felled or commanded it, repents, and countermands it, 


charging him not to kill him, and yet after he doth kill 


him; here ſuch perſon countermanding ſhall not be ad- 
judged acceſſary to the murder: For, generally, the law 
adjudgeth no man acceſſary to a felony | before the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dat. c. 161. 

(7. ] But if a perſon adviſe a woman to > kill her child 


as ſoon as it ſhalt be born, and ſhe kill it in purſuance of 


ſuch advice; he is an acceſſary to the murder, tho” at the 


time of the advice, the child not bein ng born, no murder 


could be committed of it: For the influence of the felo- 
nious advice continuing till the child was born, makes the 
adviſer as much a felon, as if he had given his advice 


9 2 Haw. 315. 


17. Of 


Accellary.. 5 ; 
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2 III. Of acceſſaries after the facł. | 
, ©  Hleceſſary after the fact is, where a perſon knowing the fe- Ace. lary afteri! 
1. bony to be committed by another, relieves, comforts, or aſſiſts 

g the felon. * : | 
” '  Anquing the felony to be committed] There can be no 
r doubt, but that it is neceſſary that the receiver have no- 

A tice of the felony, either expreſs>or implied, and ſo to 
bis be laid in the indictment, that the receiver ine: that the 

a perſon received by him, had committed the principal fe- 
1 lony. 2 Haw. 319. 3 | | 
0 be felony] This as hath been ſaid, holds place only in 
ſe felonies, and in thofelonies, where by the law judgment 
| of death regularly ought to enſue ; and therefore not in 
1 petit larceny. 1 H. H. 618. 

r. And therefore if a perſon de barely receive, comfort or 

or conceal an offender guilty of any common treſpaſs, or in- 

he, ferior crime of the like nature, tho he know him to have 

re deen guilty, and that there is a warrant out againſt him, 

yet he is not an acceſſary to the offence; but perhaps in | 

ely ſuch caſe he may be indictable for a contempt of the law, 3 
117 in hindring the due courſe of juſtice. 2 Haw. 311. | 
73 Relieves, comforts, or aſſiſis the felon] In the explication 

10. of theſe words ſeveral things are conſiderable; 

(1.) Generally, any aſſiſtance whatſoever given to one 
to known to be a Nion, in order to hinder his being appre- 
n- hended, or tried, or ſuffering the puniſhment to which he is 
it, condemned, is ſufficient to bring a man within this deſcrip-. 
ill tion, and make him acceſſary to the felony ; as where one 
d- aſſiſts him with a horſe to ride away with, or with money 
aw or victuals to ſupport him in his eſcape. 2 Fw. 317. 

,ut (2.) But if a man knows that a perſon hath committed 
ny a felony, but doth not diſcover it, this doth not make him 
an acceſſary, but it is a miſpriſion of felony, for which 
ild be may be indicted, and upon his conviction fined and 
of impriſoned. 1 H. H. 618. | 
the | (3+) Alſo if a man ſees another commit a felony, but con- 
der ſents not, nor yet takes care toapprehend him or to levy hue 
lo- and cry after him, or upon hue and cry levied doth not purſue, 
the him; this is a neglect puniſhable by fine and impriſonment, 
ice but it doth not Bike hon an acceilary, . x H. H. 618. 


_ (4+) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuchperſon ſuf- 
fer him to eſcape without arreſt, xnc wing him to have com- 


<4 mitted a Klong, this Goth or make hin aceelTargy bur if, 
fy FS” 5 3 3 ; 8 


R 


_ 


Acceſſary: 


he take money of the felon to ſuffer him to eſcape, this makes 
him acceſlary :. And ſo it is if he ſhuts the fore door of his 


houſe, whereby. the purſuers are deceived, and the felon 


hath opportunity to eſcape, this. makes 5 an aeceſſary; 


for here is not a bare omiſſion, but an act done by him to 
accommodate the felon's eſcape. 1 H. H. 619. 

(F. ] Alſo it ſeems, to be ſettled at this day, that whoſo- 
ever reſcues a felon from an arreſt for the felony, or vo- 
kuntarily ſuffers him to eſcape, f is an accellary to the fe- 
lony. 2 Haw. 318. 

(6.) But if a faden be in priſon; he that relieves him 
with neceſſary meat, drink, or cloaths, for the ſuſtentation 
of life, is not acceſſary. . 620. 

(..). So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial. 1 H. H. 620, 

(8.) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or ta 
bribe the gaoler to let him eſcape, makes the party an acceſ- 


fary ;, for tho? common humanity allows every man to afford 


ſuch perfons neceſſary relief, yet common juſtice prohibits all 
valagefgl attempts to cauſe their eſcapes, 1 H. H. 621. 

(9.) The ſending a letter in favour of a felon, or adviſing 
to labour witneſfes not to appear, makes no acctLary ; 3 but 
it is a high contempt.  Hale's Pl. 219. 

(10.) A man may be acceſſary to an acceſſary, by the 
receiving of him knowitig him to be an acceſſary to felony. 
1 H. H. 622. 

(II.) If a man hath goods ſtolen, and he receives bis 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful ; but if he receive 
them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceſfary ; but if he 
take money of him to favour him, whereby he eſcapes, 


this makes him acceſſary. 1 H. H. 619. 


(42.) And if any perſon ſhall receive or buy ſtolen goods, 
knowing theai to be ſtolen; or ſhall receive, harbour, or 
conceal he thieves ; he ſhall be deemed an acceſſary, and 
be tranſported for fourteen years. 3 V. c. g. /. 4. 5 Aun. 
c. 31. /. 5, 4 Ges. c. 11, And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen. 1 H. H. 619. 

(13. ) It ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
huſband, as not to make her an . to felony by 

Nen to her bully; yet if the be any way pane 


Er rel rares 


one county, and a perſon ſhall be acceſlary in another 


Acceſſary. 9 
of procuring her hufband to commit it, it ſeems to maxe 

her an acceſſary before the fact, in the ſame manner as if 

ſhe had been ſole. Alſo it ſeems agreed, that no other re- 

lation beſides that of a wife to her huſband, will exempt 

the receiver of a felon from being an acceſſary to the fe- 


lony; from whence it follows, that if a maſter receive a 
| ſervant, or a ſervant a maſter, or a brother a brother, or 


even a huſband a wife, they are acceſſaries in the fame 
manner as if they had been mere ſtrangers to one another. 
2 Haw. 320. 1 7 
| (14+) But if the wife alone, the huſband being i igno- e 
rant of it, do receive any other perſon being a felon; the 
wife i is acceffary, and not the huſband: . 1 H. H. 621. 
( 15.) But if the huſband and wife both receive a felon 
knowingly, it ſhall be judged only the act of the mn; 
and the wife ſhall be acquitted. 1 H. H. 621. 


IV. How they are to be proceeded againſt. 


1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- Acceſſaries how 
caipt of ' felons, or of commandment, or of force, or of aid of lar bailabe, 
felony done, ball be bailable ; but this ſeemeth to be only 5 
where it ſtands indifferent whether the party be guilty or © 
innocent; for if there are ſtrong preſumptions of guilt, it 


_  ſeemeth that he is not bailable. 2 Haw. 102. ; 


2. Where a _ iS feloniouily {tricken or poifoned in In what county 
one ee and dies thereof in another county, the acceſ- he . 
ſary may be indicted in the county where the death ſhall 


happen. 2 3 Ed. 6. c. 24. J 2, 3. | 
Alſo, where a murder or felony ſhall be committed in 


county, the acceſſary may be indicted in the county where 

he was acceflary: And the judges of affize, or two —. Lyons; 5 
of the county where the offence of the acceflary ſhall be · 

committed, on ſuit to them made, ſhall write to the 

keeper of the records where the principal ſhall be con- 

victed, to certify them whether ſuch principal be attainted, 

convicted, or otherwiſe diſcharged; which he ſhall certify ü 

under his ſeal. 2 & 3 Ed. 6. c. 24. , 4. 

3. The acceſfary may be indicted in the fame indict- Ace ard , 
ment with the principal, and that is the beſt and moſt bee 
uſual way; but he may be indicted in another indictment, 2228 W 
but then fuch- inditment muſt contain the certauiry and 55 
kind of the principal felony. 1 H. H. 623. a 
4. It ſeemeth that the ac may be put to anſwer be- Princzabto be® 

d de tried firs tees 


8 Actellary. 
he will put himſelf upon his trial, before the principal be 

tried, he may ; and his acquittal or conviction, upon ſueh 
trial, is 2 Haw. 322. 1 H. H. 623. 
But i _ neceſſary in ſuch caſe to reſpite judgment, 
till the principal. be convicted; for if the principal be after 
acquitted, that conviction of che acceſſary is annulled, and 
no judgment ought to be given againſt him: But if he be 


acquitted of the acceſſary, that acquittal is good, and he. 


| ſhall be diſcharged. 1 H. H. 623, 624. 
Both tried by 5. It ſeems to be ſettled at this day, that if the min 
e queſt. and acceſſary appear together, and the principal plead the ge- 
neral iſſue, the — ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both ma de tried by 
one inqueſt; but that the principal muſt be firſt convicted; 
and that the jury ſhall be charged, that if — find the prin- 
cipal not guilty, they ſhall find the acceſſary not guilty. But 
it ſeems agreed, that if the principal a plea in bar, or 
| abatement, or a former acquittal, the ac ſhall not be 
forced to anſwer, till that plea be determined; for if it be 
found for the principal, the acceſſary isdiſcharged ; if againft 


| . principal — (3 Ed. 1. c. 14.) but by the 1 Aun. 
not attainted- flat. 2. c. 9. ,. 1. If the principal be convicted, or ſtand 


mute, or peremptorily challenge above twenty of the jury, 


the principal, yet he ſhall after plead over to the felony, and 


1 2 Haw. 323. 1 H. H. 624. 


the acceſſary may be tried and puniſhed as if the principal 


had been attainted ; and this, altho' the principal be ad- 
mitted to his clergy, pardoned or otherwiſe delivered be- 
mw attainder. 

9 But in the caſe of ſtolen. goods, if the principal can · 
n — taken, the buyer or receiver may be proſecuted as 
the principal. for a miſdemeanor, to be puniſhed by fine and imprrſon- 
ment, or other ſuch corporal puniſhment as the court ſhall 
think fit, altho? principal be not convicted; which 
ſhall exempt the off#nder from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Ann. 
lat. 2. c. 9. J 2. 5 Ann. c. 31. / 6. And by the 20 
Geo. 2. c. 30. The — or receiver of ſtolen lead, iron, 
— braſs, bell- metal or folder, may be convicted, al- 
tho the principal hath not been convicted; and ſhall be 

— for fourteen years. 


23 5 8. It ſeemeth not reaſonable, Mr. Hawkins ſays, where 


3 — 9 a perſon is charged as accefſary? to more than one principal, 
oro to try him on the conviction of one, before all of them 

have appeared ; becauſe hereby he may be ſubject to the 
— . 


offence, 
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Anciently the acoeſſary could not be tried, unleſs the 
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Attetlarv- „ a>: | 
offence, which. is contrary to the general courſe of he | 
law. 2 Haw. 323. 
- But if a man be indicted as acoeſſary to two or more, 
and the jury find him acceſſary to one, it is a good ver- 
d judgment may paſs upon him. Feſt. 361. . 
W therefore the court in their diſcretion (Sir Michael * 
er ſays arraign him as acceſlary to ſuch of the 
= . Fac convicted ; and if he be found guilty as 
ſſary to them or any of them, judgment ſhall paſs up- 
on _— But on the other hand, if he be acquitted, that 
agquittal will not diſcharge him as ac to the others. 
at And when they come in and are convicted and attainted, 
or if judgment of outlawry paſſeth againſt them, he may 
ki arraigned de novo as acceſſary likewiſe to them. Altho” 
it is the ſafer courſe (according to lord Hale) to reſpite the 
arraignment of the acceſſary, till all appear or are out- 
lawed. Foft. 361. 

If the principal be erroneouſly attaint, yet the er 
be * ſhall be put to anſwer, and ſhall-noc take advantage onen &. 
ſt of the error in that attainder ;- but the principal reverſing tainted, 
d 1 reverſeth the attainder of the e 

1 H. H. 62 _— 
But abs, Sir Michael Fofter diſtinguiſheth as fol. 
laws: If the principal and acceſſary are joined in one in- pn 
dictment and tried together, which ſeems to be the moſt 
_ eligible courſe where both are ameſnable to the court; 
there is no room to doubt, whether the acceſſary may not 
vnter into the full defence of the principal, and avail bim- 
ſelf of every matter of fact, and every point of law tending 
to hit acquittal. For the acceſſary is in this caſe to be 
conſidered as a partner in the ſuit, and this ſort of defence _ 
| gu ons Pp. TD CPR Poſt. 


RS the acceſſary is brought to his trial, after the - - 
conyiction of the principal; it is not to enter in- 
to a detail of the evidence on which®the conviction was 
founded. Nor doth the indictment aver that the principal 
was in fact guilty, It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction. This is evi- 
dence againſt the acceſſary, ſufficient to put him upon his 
defence, For it is founded on a legal preſumption, that 
every thing in the former proceeding was rightly and pro- 

perly tranſacted, But a preſumption of this kind muſt, 

| as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the, acceſſary, the conviction of the 2 
principal will not be concluſive ; it is as to him | 

an, ala. id, 
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10 Es Atteſtarv. 
And therefore if it ſhall come out in evidence upon 
the trial of the acceſſary, as it ſometimes hath and fre- 
—— may, that the offence of which the principal was 
convi 
ſpecies of felony with which he was charged; the acceſſary 
may avail himſelf of this, and ought to be acquitted. id. 
And as in point of lau, ſo alſo in point of fad, if it 
ſhall manifeſtly appear in the courſe of the acceſſary's trial, 


. 
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to require that the aeceſſary ſhould be acquitted. As ſup- 
poſe a man is convicted upon circumftantial evidence, 
— ſtrong as that ſort of evidence can be, of murder. Ano- 
155 ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidenee, that 
1 the perſon wha was fuppoſed to be murdered is ſtill li- 
1 | ving; in this cafe certainly the perſon indicted as acceſſary 
mnhall be acquitted. Or ſuppoſe the perſon to have been in 
| fact murdered, and that it ſhould come out in evidence to 
the ſatisfaction of the court and jury, that the witneſſes 
1k | . againſt the principal were miſtaken in his perſon (a caſe of 
1 this kind Sir Michael Fofter ſays he has known), that the 
— perſon convicted as principal was not nor could poſſibly 
WF have been preſent at the murder. id. 367, 368 
Acceſſary acquit- 10. If one perſon be indicted as principal, and another 
| ited 2 princ;- as acceſlary,- and b&th be acquit ; yet the perſon indicted 
. pal. zs acceſlary may be indicted as principal, and the former 
1 1 acquittal as acceſſary is no bar. 1 H. H. 625. 
| W war nah 11. But if a perſon be indicted as principal and acquitted ; | 
ted may be in- lord Hale ſays, he ſhall not be indicted as acceſſary before: 
__ acceſ- And if he be, he may plead his former acquittal in bar, for 
ary bela. it is in ſubſtance the ſame offence. 1 H. H. 626. 
But Sir Michael Faſter obſerves upon this, that in the 


F ³˙ AA Eo rages 


eye of the law, the offences of principal and acceſſary do. 


ſpecifically differ; and if a perſon indicted as principal, 

cannot be convicted upon evidence tending barely to prove 
\ him to have been acceſſary before the fact, which muſt 
needs be admitted, it doth not appear how an acquittal 
upon one indictment can be a bar to a ſecond for an of- 
fence ſpecifically different from it, Fe. 362. | 


Principal acquit- , 12. o if a man be indicted as principal; and acquitted; | 


ted may be in · 


ſary after. of ſeveral natures. 1 H. H. 626. © . 
Acceſſary before, 13. And ſo it is, if he be indicted as acceſſary before, 
acquitted, may and acquitted ; yet for the ſame reaſon he may be indicted - 


dicted as acceſ= he may be indicted as acceſſary after, for they are offences 


be indicted as | 
acceſſary after, 48 acceſſary after. 1 H. H. 626." 


* 8 + EF 7 A . 7 a Sb} 
* . — o o * — E r 
8 W —I* 
8 * * r 2 * 
--: Indices 
= 


ed did not amount to felony in him, or not to that 


that the principal was innocent; common juſtice ſeemeth - | 
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Attellarv. | 


Inditment of an acceffary before the fact, taken 
from Cołęs report of Lord Sanchar's caſe, 9 Co. 
116. which, as the proſecution was by the king's 
| fpecial command, was probably drawn by good 
advice; and on which Robert Creighton, eſquite, 
(Lord Sanchar of Scotland) was convicted and 

iddleſex. F* HE jurors do or the lord the kim 
>: | ates dhoce nth 3 Robert — 


| bel late.of London, yeoman, and James Irweng late of Lon- 


don aforeſaid, 'yeoman, not having god before their eyes, but 
duced by the in/ligation of the devil, the eleventh day of 


in the year of the reign of our lord James by the grace of god of 


England, France, and Ireland, king, defender of the faith, and 


{s forth, the tenth, and of Scotland the forty-fifth, at London, 


that is ta ſay, in the pariſh of St. Dunſtan in the Weſt, and 
in the ward of Farzingdon without London afareſa:d, &c. 
with force and arms, &c. feloniouſly and of their aforethought 
malice, in and upon one John Turner then and there in the 


peace of god and of the ſaid lord the king being, made an aſſault 


and affray, and the aforeſaid Robert Carliel 'a certain gun 
tormentum] called a pr/tol, of the value of 5 8. then and there 
charged with gunpowder and à leaden bullet, which gun the 


ſaid Robert Carliel in his right hand then and there had and 


held, in and upon the aforeſaid John Turner then and there 


felomouſty, voluntarily, and of his malice forethought, did ſhoot 


off. and diſcharge; and the aforeſaid Robert Carliel, with the 
leaden builet. aforeſaid from the gun 2 aid then and there 
ſhot and diſcharged, the aforeſaid John Turner in and upon 
the left part of the breaſt 7 him the ſaid John Turner, near 
the left pap ef him the faid John Turner, then and there 2 
lonioufly ſtruct, giving to the ſaid John Turner then and there 
with the leaden bullet * out of the gun aforeſaid then 
and there ſhot off and diſcharged, in and upon the left part of 
the breaft-of him the faid John Furner, one wound of 
the breadth of half an inch, and depth of frve inches, of which 
mortal wound the afor eſaid John Turner at London aforeſaid, 
in the pariſh and ward aftreſaid, inſtantly died: And that 
James Irweng felmiouſly, and of his forethought malice, then, 
and there tar preſent, aiding, «ſifting, abetting, comforting 
and maintaining i of reſts Carhiel zo the felony and. 
murder qfbreſaid in form aftreſaid to be dine and committed ;' 
and fr the aforeſaid Robert Carliel and James Irweng the 
cfereſai John Furner at London afrreſzid, in th puri and... 
- 3 ü 


ward 


1 72 AccelCary, 
i | ward aforeſaid, in manner e form aforeſaid, eloniouſly, Un - 
| luntarily, and of theer a malice, kt Lan murdered, 5 
1 againſt the peace of the lord the now king, his crown and dig- 3 
nity; And that one Robert Creighton, late of the pariſh of 1 
if St. Margaret in Maſiminſter, in the county of Middleſex, 4, 
ij eſquire, not having god before his eyes, but being ſeduced 4 
1 by the N of the devil, before the felony and mur- * 
1 der aforeſaid by the aforeſaid Robert Carliel and James Ir- | 
9 weng in manner and form aforeſaid done and committed, 2 
id that is to ſay, the tenth day of May in the year of the P 
4 reign of our lord James by the grace of god of England, H 
il France, and Ireland, king, defender of the faith, and fo P 
0 forth, the tenth, and of Scotland the forty-fifth, the afore- t 
j ſaid" Robert Carliel, at the aforeſaid pariſh of St. Margaret in * 
it Wftminfter aforeſaid, in the county of Middleſex aforeſaid, b 
j to the felony and murder aforeſaid, in manner and form ? 
i atoreſaid to be done and committed, maliciouſly, feloni- 1. 
1 ouſly, voluntarily and of his forethought malice, did incite, t. 
1 move, abet, counſel and procure, | againſt the peace of the N 
* ſaid lord the king that now is, his crown and dignity. i 
| If after the fact, then the form may be thus; "0 
And that A. O. late of == in the county of | f 
yebman, well knowing the” ſaid (oftender) to have done and b 
committed the ſaid felony in manner and form aforeſaid, af I 
A terwards, to wit, on the day of ———in the— 
year of the reign of ———at——— aforeſaid in the county n 
aforeſaid, with force and'arms, him the ſaid———did then c 
and there felomouſfly, and of his 1 receive, t 
aid, and comfort; againſt the peace of the ſaid lord the king t 
that now is, lis crown and dignity. ON, 
| Action popular. See Infozmatioann. I 
. Adultery, See Lewdnels, ; 
| ba ws 16 5. OE ee ae „ . 0 
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T0 prevent the inconvenience of troubling one perſon 


bor anather, it is, enacted by 1 H. 5. e. 5. chat in . 
every original writ of actions perſonal, appeals, and indictmentt, 
in which the exigent ſhall be awarded, to the names of the de- 


Led additions Pall be mades of their eater, g, ., 
. 1 | IN 
82 23 6 : | 


Addition. . 
mi ſſtery, and of the.towns, or hamltts, or plates, and counties, 

of the which they were, or be: And if by proceſs upon the ſaid 

original writs, appeals, or indiftments, in the which the ſaid 

additions be omitted, any outlawries be pronounced, they ſhall 

be vaid; and. before the outlawrits pronounced, the ſaid writs 

and indictments ſhall be abated by the exception of the party. 


In which the exigent hall le awarded] The exigent is a 
writ whereby. the ſheriff is. commanded to. proclaim the 
party in the county court, in order to his being outlawed. 
And by theſe words the act extendeth only to caſes where 

proceſs of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for incroaching on a high- 
way, becauſe in that caſe proceſs of outlawry lieth not, 
but a diſtreſs. Croke Eliz. 148. 


To the names of the defendants} Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſuits by his chriſtian 
name, and ſirname; and that, before this act, ſufſiced; but 
if he had a name of inferior dignity (as knight or banneret) 
he ought. to be named by his chriſtian' name and ſirname, 

and by the addition of his name of dignity. 2 Inſt. 666. 

If there be a corporation of one ſole perſon, that hath a 
fee ſimple, and may have a writ of right, he may be named 
by the common law by his chriſtian name without any ſir- 
name, as John biſhop of P. 2 Inſt. 666. 

If it be a corporation aggregate of many able perfons, as 
mayor and commonalty, dean and chapter, the mayor or 
dean need not be named by his chriſtian name, becauſe 
that ſuch a corporation ſtandeth in lieu both of the chriſ- 
tian name and ſirname. 2 Int. 666. 8 

A duke, marquiſs, earl, viſcount, or baron might by the 
common law be named by his chriſtian name, and by the 
name of his dignity; as John duke of H. 2 Inſt. 666. 


Additions ſhall be made] The addition as well of the eſtate, 
degree, or myſtery, as the town, hamlet, or place, ought by 
"a force of this act to be alledged, in the firſt name; for an ad- 
* dition after the alias dictus is ill: As for inſtance, -where. 
the indictment was againſt V. R. otherwiſe called V. R. 
of H. for without the alias. dictus there is no addition of 
the vill; and if. the party is not ſufficiently named, in- the: 
firſt part, the alias cannot aid or help its 3 Init 66g. | 
3 Salk. 20, * | 
Where there are ſeveral defendants of different names, 
and the ſame addition, it is ſafeſt to repeat the addition- 
after each of their names, applying. it particularly to 
every one of them. 2 Haw, 187, 
1 Where 
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Addition. 


Were u father hath the ſame name and the fame add 


tion with a defendant being his ſon, the action is abateable 
unleſs it add the addition of the younger to the other addi- 
tions; but where the father is the defendant, it is ſaid that 
there is no need of the addition of the elder. 2 Haw. 187. 


Of their eftate or degree] Eſquire is a good addition; and 


the ſons of all peers and lords of parliament in the life of 


their fathers, are in law eſquires, and fo to be named. Alſo 
the eldeſt ſon of a knight is an eſquire. 2 fl. 667. 


And it ſeems clear, that no one can be well deſcribed by 
the addition of a temporal dignity of any other nation be- 


fies our own ; becauſe no fuch dignity can give a man a 
higher title here, than that of an eſquire. 2 Haw, 187. 
Gentleman and gentlewoman are good additions; and 
if a gentletroman be named ſpinſter, ſhe may abate and 
quaſh the writ or indictent. 2 Ig 668. | 
A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly cal. 


led gentleman, and known by that name, is a ſufficient 


addition; but if he be named yeoman, he cannot quaſh 
the indictment. a In. 668. | 3 
Lord Cote 
af the univerſit ies, may be named by that degree without 
1 2 Inf. 668. But this is doubted by others. 
2 + 0 Fo: Ladd ©. on. 1 ShcA r 
- Clerk — good addition of a cle . 2 tft. 668. 

| Yeoman and labourer are good additions, and are applied 
only to the man, and not to the woman. 2 Haw. 188. 
- Widow or finglewoinan, or (as ſome ſay) wife of ſuch 
2 one, are all of them good additions of the eſtate and 
degree of 4 woman; but no ſuch like addition is good, 
ſor the eſtate and degree of a man. And ſpinſter is a 
good addition far the eſtate and degree of a woman, and 
perhaps alſo for that of a man. 2 Haw. 188. 


0 miftery] This ineludeth all lawful arts, trades and 


occupations, as taylor, merchant, mercer, pariſh clerk, 
73 nth f huſbandman, labourer and the like. - 
Harb. 188. | corre en 


But ſervant, groom, or farmer, are not additions within 


this act, becauſe they are not of any miſtery, And cham- 


berer, butler, pantler, or the like, are additions of offices, 


and not of any miſtery or occupation. 2 In/?. 668. 


Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thief, vagabond, heretick, and 


© * 
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fays, he that hath taken any degree in either | 
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Addition. 


If a man hath divers arts, trades, or occupations, he may 
be named by any of them; but if a gentleman by birth be a4 
tradeſman, he ſhall not be named by his trade, but by the 
degree of gentleman, becauſe it is worthier than the addi- 
tion of any, myſtery. And in general a man ſhall be named 
by his worthieſt title of addition. 2 Inſt. 668, 669. 

And of the towns or hamlets] If there be two towns ina 
county of the ſame principal name, with different additions 
to diſtinguiſh them from. one another, as Great Dale and 
Little Dale, or Upper Bol and Lower Dale, and the de- 
fendant be named only of the principal town without-any 
addition, as of Dale only, the defendant may plead that 


there are two Dules in the ſame county, and none without 


an addition. But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe, to name the defendant ge- 
nerally of either of ſuch towns, without adding any ting 
to diſtinguiſh it from the other. 2 Haw. 189. 

If the defendant hve in a hamlet of a town, it is ſaid 
to be in the election of the party to name him either of 
the hamlet or of the town. 2 Fav. 189. ee = Wot 
But the addition of a pariſh,” if there be two or more 
towns in it, is not good; but if there be but one town, 
the addition of pariſh is good.” 2 Taff. 66 . 


2 


The addition of the place of habitation of a wife, is 


ſufficiently ſhewn, by ſhewing that of the huſband ; be- 


cauſe it ſhall be intended that the wife lives where the 
J HT T! 


Vr places] If the defendant liyes in a place known by 3 


ſpecial name, and lying out of any town or hamlet, he may 
be well named of ſuch place; but if hs live in any place 
known within a town or hamlet, it is ſaid to be ſafeſt to 
name him of the town or hamlet, 2 Haw. 189, 190. 
Of the which they were, or be] The. addition ot the eftate, 


degree, or miſtery, ought to be as the defendant was of at 


the day of the indictment brought, and not late of ſuch a 
degree or miſtery; but it is a good addition to name the 


defendant late of ſuch a town or place, becauſe men de 


often remove their habitation. 2 Inſt. 6%. 
Shall be void] This being a judgment in law, is inter- 
preted to be made void by a writ-of error, or by the plea 
of the party coming in upon a capias utlagatum; for tho 
the ſtatute ſaith they ſhall be void, yet they are but void- 
able by a writ of error or plea. 2 luft. 670. 0 
Buy the exception of the party] But if the defendant ap- 
peare ch upon procets, and plead, taking no advantage thereof 
3 81 | by 


3 
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Addition. 
by exception, he hath loſt the benefit hereof: But it ſeemeth 


that the bare appearance of the party, without plea, doth 
not ſalve the want of a good addition. 2 Haw. 190. 


| Advertiſement. See Stamps. 


_ Aﬀray, _ 
J. What is an affray. © | 
II. How far it may be ſuppreſſed by a private perſon, 
II. How far by a conſtable. | 
V. How far by a juſtice of the peace. 
V. Puniſbment of an affray. | 


I What is an affray. 


1. A N affray is a publick offence to the terror of the king's 
 £XY ſubjefts; fo called (according to lord Coke) be- 
cauſe it affrighteth and maketh men afraid. 3 Inſt.” 158. 
2. From whence it feemeth clearly to follow, that there 
may be an aſſault, 'waigh will not amount to an ray; as 
where it happens in a private place, out of the hearing or 
ſeeing of any, except the parties concerned, in which caſe 
it cannot be ſaid to be to the terror of the people. 1 


* Al it is ſaid, that no quarrelſome or threatning 
words whatſoever, ſhall amount to an affray ; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 

_ quarrel with angry words, without coming to blows; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the perſon who threatens to beat 
him, before a juſtice in order to find ſureties. 1 Haw. 135. 

4. Alſo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a duel, 


or to be the meſſenger of ſuch a challenge; or even barely 


to endeavour to provoke another to ſend a challenge, or to 
fight; as by diſperſing letters to that purpoſe, full of re- 


flections, and inſinuating a deſire to fight. 1 Haw. 135. 


5. But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 
yet it ſeems certain, that in ſome caſes there may be an 
affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual 0 * 

1 


> 


| Affrav. 


ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always an offence at the 
common law, and is 3 prohibited by ſtatute: For by 


> Ed. 3. c. 3. it is enacted, that no man of what condition 
ſoever, except the king's ſervants in his preſence, and his mi- 


niſters in executing their office, and ſuch as be in their com- 


pany aſſiſting them, and alſo upon a cry made for arms to keep 
the pence, ſhall come before the king's juſtices, or other of the 
king's miniſters during their office, with force and arms, nor 
bring any force in affray of peace, nor go nor ride armed, by 
night or day, in fairs or markets, or in the preſence of the 
king's juſtices, or other minifters, or elſewhere; upon pain to 
forfeit their armour to the king, and their bodies to priſon at 
the king's pleaſure. And the king's juſtices in their preſence, 
ſheriffs and other miniſters in their bailtwicks, lords of fran- 
chiſes and their bailiffs in the ſame, and mayors and bailiffs of 
cities and boroughs within the ſame, and borough-holders, con- 
fables and wardens of the peace within their wards, ſhall have 
power to execute this act. And the judges of afſize may puniſh - 
ſuch officers as have not done their duty herein. 5 


Upon a ery made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeavours to 

ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
the realm, 1 Haw. 136. 


In affray of peace] En effrayer de la pees; Lord Coke has 
it pats, of the country, or the people; and ſo, he obſerves, 
that the writ grounded upon this ſtatute faith, In quorun- 
dam de populs terrorem; and therefore the printed book, 


in affray of peace, ought to be amended. 3 Ia. 158. 


And it is holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt to terrify the 
people; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt rhis 
ſtatute, by wearing common weapons, or having their 
uſual number of attendants with them, for their ornament 
or defence, in ſuch places, and upon ſuch occaſions, in 
which it 1s the common faſhion to make uſe of them, 
without cauſing the leaſt ſuſpicion of an intention to 
commit any act of violence, or diſturbance of the peace, 


1 Haw. 136. 


Mer to go nor ride armed] It is holden, that a man can- 
nct excuſe the wearing ſuch armour in publick, by alledg- 
in that ſuch a one threatned him, and that he wears it for 
or. I 0 
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the ſafety of his perſon from his aſſault; but it hath been |; 
reſolved, that no one ſhall incur the penalty of the ſaid act 
ſtatute for aſlembling his neighbours and friends in his ftri 
own houſe againſt thoſe who threaten to do him any vio- the 
Jence therein, becauſe a man's houſe is his caſtle. x Haw. ſhal 
A 36, ; | eith 

Their badies to priſon] The ſtatute of 20 R. 2. c. 1. the 
adds a fine likewiſe. | for 

Wardens of the peace] It is holden that any juſtice of the _ 
peace, or other perſon who is impowered to execute this p 1 
ſtatute, may proceed thereon ex efficto ; and if he find any pn 


perſon in arms, contrary to the form of the ſtatute, he mal! 


may ſeize the arms, and commit the offender to priſon; 
ad that he ought alſo to make a record of the whole pro- bas 
ceeding, and certify the ſame into the exchequer. x 2 
Haw. 135. | — 
TI. How far it may be ſuppreſſed by a private perſon. * 
5 ; there 
1. It ſeems agreed, that any one who ſees others fight- in bi 
ing, may lawfully part them, and alſo ſtay them till the if an 
heat be over, and then deliver them to the conſtable to himſe 
be carried before a juſtice, to find ſureties for the peace. ner a. 
a Haw. 136. | REY | i 
2. And the law doth encourage him hereunto; for if he break 
receives any harm by the affrayers, he ſhall have his re- fy to 
medy by law againſt them; and if the affrayers receive open 
hurt, by the endeavouring only to part them, the ſtanders 5. 
by may juſtify the ſame, and the affrayers have no reme- reſt a 
dy by law. 3 Inft. 158. "E | out a 
3. But if either of the parties be ſlain, or wounded, or br like 
ſo ſtricken that he falleth down for dead; in that caſe the Rable 1 
ſtanders by ought to apprehend the party ſo Mlaying, of it, 
wounding, or ſtriking, or to endeavour the ſame by hue | 
and cry; or elſe for his eſcape, they ſhall be fined and 
impriſoned. 3 Inſt. 158. 3 
| | 5 „ The 
II. How far by a conſtable. muſt d 
4 | private 
1. It ſeems agreed, that a conſtable is not only im- by the 
powered, as all private perſons are, to part an affray which warran! 
happens in his preſence; but is alſo bound-at his peril to out of 
uſe his beſt endeavours to this purpoſe; and not only to he may 
do his utmoſt himſelf, but alſo to demand the aſſiſtance in order 
of others, which if they refuſe to give him, they are pus Hato. 1 


” . 
- 


niſhable with fine and impriſonment. T Haw. 1 3, . 
— : hs 2 I * ; 


— 
43 * 


= 


Aﬀeay. 
a. And it is faid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons or the like; or uport 
the very point of entering upon an affray, as where one 
ſhall threaten to. kill, wound, or beat another, he may 
either carry the offender before a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authority 
for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation, 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe; for 
he cannot juſtify the committing an affrayer to gaol, till he 
ſhali be puniſhed for his'offence:. And it is ſaid, that he 


- ought not to lay hands on thoſe, who barely contend with 


hot words, without any threats of perſonal hurt; and that 
all which he can doin ſuch caſe, is to command them under 
pain of impriſonment to avoid fighting. 1 Haw. 137. 

3. But he is fo far intfuſted with a power over all ac- 
tual affrays, that tho' he himſelf is a ſufferer by them, and 
therefore liable to be objected againſt, as likely to be partial 
in his own cauſe, yet he may ſuppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame man- 
ner as if he were no way a party. 1 Haw. 137. 

4 And if an affray be in an houſe, the conſtable may 
break open the doors to preſerve the peace; and if affrayers 
Hy to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take them. 1 Hao. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for an affray done out of his own view, with- - 
out a warrant from a juſtice, unleſs a felony were done, 
br likely to be done; for it is the proper buſineſs of a con- 


| ſtable to preſerve the peace, and not to puniſh the breach 


of it. 1 Haw. 137. 


IV. How far by a juſlice of the peace. 


There is no doubt, but that a juſtice of the peace may and 
muſt do all ſuch things to the aforeſaid purpoſe, which a 
priyate man or conſtable are either enabled or required by 
by the law to do: But it is ſaid, that he cannot without a 
warrant authorize the arreſt of any perſon for an affray 
out of his own view; yet it ſeems clear, that in ſuch caſe 
he may make his warrant to bring the offender before him, 
in order to compel him to find ſureties for the peace. 1 


Haw. 137. „ 
| C 2 : F. Puniſb- 


| V. Puniſhment of an affray. 

All affrays in general are puniſhable by fine and impri- 
ſonment. 1 Haw. 138. | 

And they are inquirable in the leet, as common nu- 
fances. 3 [nft. 158. ON 


© 


Warrant to apprehend affrayers. 
Weſtmorland. J To the conſtable o. 


| HEREAS A. I. of ——— yeoman, hath this day 
: made oath before me J. P. eſſuire, one of his majeſty's 
Juſtices of the peace for the ſaid county, that on the 

0 in the— ear of the reign f 
AO. of 


in the ſaid county, in a tumultuous manner made an 


| affray, wherein the perſon of the ſaid A. I. was beaten and 


* 


abuſed by them the ſaid A. O. and B. O. without any lawful 
or ſufficient provocation given to them, or to either of them, 
by him the ſaid A. I. Theſe are therefore to command you 
forthwith to apprebend the ſaid A. O. and B. O. and bring 


| them before me, or ſome other of his ſaid majeſly's juſtices of 


the peace for the ſaid county, to anſwer the premiſſes, and to 
find ſureties as well for their perſonal appearance at the next 
general quarter -ſeſſtons of the peace to be holden for the ſaid 


county, then and there to anſwer to an indictiment to be pre- 


ferred againſt them by the ſaid A. I. for the ſaid offence, as 
alſo fer their keeping the peace in the mean time, towards his 
faid majeſty and all his liege people, and eſpecially trwards him 
the faid A. I. Hereof fail not, as you will anſwer the contrary 
af your peril. Given under my hand and ſeal at in the 


faid county, the day of, &c. 


Indictment for an affray. 


T HE jurors for our lord the king, upon their eath preſent, 
| that A. O. of in the county of taylor, 
and B. O. of- in the ſaid county, . e with force 
and arms, on the————day of ———in the—— year «of the 
reign of our ſaurreign lord George the third, by the grace of 
god, of Great Britain, France, and Ireland, king, defender 

the faith, and ſo forth, at aforeſaid in the county 


aforeſaid, being arrayed and unlawfully aſſembled together in a 
warlite manner, did make an affray, to the terror and diſturb- 
. | ance 


yeoman, and B. O. of ————yeoman, at | 


— 
8 


„ Crs as he We i 


TY 
pri- 


wtrary 
in the 


reſent, 
faylor, 
force 
＋ the 
race of 
fender 
county 
rin a 
Hurh- 


ance 


Afra: 


.ance of divers of the ſubjects of our ſaid ſovereign lord the king 
then and there being, and to the evil example of all other the 
ſubjetts of our ſaid ſovereign lord the king, and againſt the Nn 
of our ſaid lord the king, his crown and dignity. 


Alamodes. See Sflks, 
Ale and Beer. See Exciſe, 
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Alchouſes, 


For matters relating to the exciſe of beer and ale, 


ſee title Erciſe. 


J. Concerning inns and alebouſes in general, 
II. Selling ale without licence. 

II. Licenſing alebouſes. 

V. Recognizance, and forfeiture thereof. 


J. To what places the licence ſhall extend. 


VI. How long the licence ſhall continue in 2 


VII. Offences in brewing of ale. 
VIII. Innkeepers obliged to receive cooks 
TIX. Soldiers quartered in alebouſes. 


A. Concerning ale veſels and the meaſure of ale, 


AI. Conſpiring to enhance the price of ale. 
XII. Selling in veſſels of plate. 
XII. Innkeeper ſuffering tipling, 


AW. Perſons guilty of ping. 

AV. Concerning drunkenneſs. | 

XVI. Detaining goods for the n. 
XII. Goods of a gueſt ſtolen out of an inn. 
XVIII. Gueſts ftealing goods, 


T Concerning inns and. alabeuſes in general. 


VERY inn is nat an alehouſe, nar is every ale- pifmerence be- 
houſe an inn: but if an inn uſes common ſelling tween inns and 
of ale, it is then alſo an alehouſe; and if an alchoule * alehouſes. 
lodges and entertains travellers, it is alſo an inn. 
2. It was reſolved by all the judges, that any perſon Licence to erer 
might * an inn to lodge travellers, without any licence inne. 


C 3 or 


22 Alchoukes. 


or allowance for ſuch erection. Dal. c. 56. Black. 
170. : 

lag indietable. 3. But it ſeems to be agreed, that the keeper of an inn 

' may by the common law be indicted and fined, as being 

guilty of a publick nufance, if he uſually harbour thieves, 

or perſons of ſcandalous reputation, or ſuffer frequent diſ- 

orders in his houſe, or take exorbitant prices, or ſet up a 

new inn in a place where there is no manner of need of 

one, to the hindrance of other ancient and well governed 

inns, or keep it in a place in reſpect of its fituation wholly 

unfit for ſuch a purpoſe, 1 Haw. 225. 


moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alchouſes, Dalt, 133. Black. 170. 
5. It hath been alſo agreed for law, that innkeepers 
ought to have licence, and be bound by recognizance for 
| keeping good order, as alehouſekeepers are. Dalt. 24. 
tay of juſtices 6. By the commiſſion of the peace, two juſtices (1 Q.) 
"5 ga commil” may inquire of innholders, and of all and ſingular other 
| perſons, who ſhall offend in the abuſe of weights or mea- 
| ſures, or in the ſale of victuals, againſt the farm of the 
. ordinances in that behalf made. 


Inns to be li- 
cenſed. 


II. Selling ale without licence. | 


By the 5 G. 3. c. 46. Whereas by the laws now in 
force, perſons ſelling ale or beer, or other exciſcable li- 
quors by retail, without licence, are ſubje& by different 
laws to different penalties and puniſhments, which has 
occaſioned much confuſion, and an ill uſe has been made 

thereof in many inſtances ; it is therefore enacted, 'that 
every perſon lawfully convicted of ſelling ale or beer, or 
other exciſeable liquors, by retail, without licence (ex- 
cept in fairs, 5 & 6 Ed. 6. c. 25. 3C. c. 3. 26 C. 2, 
c. 31.) ſhall for every ſuch offence forfeit and undergo 
the ſeveral penalties and puniſhments herein after men- 
tioned, inſtead of the ſeveral pecuniary and corporal pu- 
niſnments which they are now ſubject to by any law now 
in force; that is to ſay, for the firſt offence 40 8. and alſo 
the coſts and expences of conviction; if not paid within 
14 days after conviction, the offender to be impriſoned 
for one month, unleſs he ſhall ſooner pay the penalty, and 


of executing the ſame: for the ſecond offence 4 1: and alſo 
the coſts and expences of conviction ; if not paid within 
one week after conviction, to be impriſoned two months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 

1 5 1 charges, 


e 4. And if an inn uſeth che trade of an alehouſe, as al- 


the coſts, charges, and expences of the conviction, and 


executin 


three days a 


Alehonſes. 


charges, and expences of ſuch ſecond conviction, and of 
g the ſame: for the third offence 61. and alſo the 
coſts and ex ences of conviction; if not paid within 
pon conviction, to be impriſoned for three 
months, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences of ſuch third conviction, 
and of executing the ſame : and the like penalty for every 
other offence after the third, as for the third offence. 
All which coſts and expences ſhall be aſcertained by the 
Juſtice before whom the offender ſhall be convicted. One 
moiety of all which penalties and forfeitures ſhall be to 
the king; and the other moiety, and alſo all ſuch coſts, 
charges, and expences to the proſecutor. /. 22. ; 

The ſame to be heard and determined by one juſtice ; 
who ſhall, on information (A) exhibited or complaint. 
made to him, ſummon (B) the party accuſed, and alſo 
the witneſſes on either fide (if he ſhall be required to 
ſummon any ſuch); and on appearance of the party ac- 


cCuſed, or contempt in not appearing, ſhall proceed to 


hear the matter, and examine witneſſes on oath, and give 
judgment; and if he convict (C) the party accuſed, and 
ſuch party ſhall refuſe to pay the penalty within the time 
above expreſſed, together with the coſts as aforeſaid, he 


tall iſſue his warrant for apprehending and committing 


(D) to priſon every ſuch offender, for ſuch time, and in 
ſuch manner, as the nature of the offence ſhall require. 
» 23. S 
/ And any perſon may be a witneſs in ſuch caſe, not- 
withſtanding he pays to the poor of any place where the 
offence ſhall be committed. 26 G. 2. c. 31. J 17. | 
Alſo where any juſtice ſhall ſuſpect that any perſon ſells 
without licence, he may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 
perſon, -and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock book or 
account, or oath of the officer, that ſuch perſon is ſur- 
veyed as a victualler or retailer, and is charged with the 
ſame duties that victuallers and retailers are charged with 
and pay for any the liquors aforeſaid, and is not intitled 
to the allowance or abatement given to common brewers, 
he ſhall be deemed an alehouſekeeper, victualler, retailer, 
or ſeller thereof. 26 G. 2. c. 31. /. 9. 
Witneſs negleCting or refuſing to appear upon ſummons 
at the time and place appointed, without a reaſonable ex- 
cule to be allowed by 6 or appearing and refu- 
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Alehouſes. 

ſing to be examined on oath and give evidence; ſhall for- 
feit 20 8. to be levied in ſuch manner and by ſuch means 
as is before directed. 5 G. 3. c. 46. J 24. | 
Note, This penalty is but ſmall, and might defeat the 
intention of the act; for by the witneſs paying 20s. the 
offender may chance to eſcape the payment of 2, 4, or 
61, beſides charges. But there is a clauſe in the ſtatute 
of the 26 G. 2. c. 31. which enacts, that if any perfon 
ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 
or ſhall appear and refuſe to give evidence upon oath ; he 
ſhall forfeit 101. /. 10. + | 5 
And if any perſon ſhall think himſelf aggrieved by the 
conviction of ſuch juſtice, and ſhall give Mines to the 
ſatisfaction of the ſaid juſtice for payment of the penalty, 
coſts, and expences, to be expreſſed in the warrant of 4 
Arc on ſuch conviction; he may appeal to the next ſeſ- 
ſions, unleſs ſuch ſeſſions ſhall be held within fix days next 
after the conviction, and in that caſe to the next ſeſſions 
after. And if the ſeſſions adjudge the appeal to be frivo- 
lous or vexatious, they may give coſts againſt the appel- 

lant, not exceeding 5l. 5G. 3. c. 46. / 25. - 
Note, there ſeems to be a miſtake, in ſetting forth 
that the coſts ſhall be expreſſed in the warrant of diſtreſs ; 
for no power of diftreſs is given: The meaning ſeems to 
Have been, that the ſame ſhall be expreſſed in the con- 
dietion; as is ſpecified in the form preſcribed by the act. 


The clauſe excepting fairs, in the ſeveral acts, is from 
the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither, But thoſe who ſhall brew 
ſuch ale or beer, to be ſold by them in fairs, muſt take 


— * * 
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+ But how this 101. ſhall. be levied, is not quite clear. B. 
the aforeſaid act of the 5 G. 3. c. 46. it is expreſſed, that all 
penalties for offences agamſt the ſaid act, or againff the ſaid 
former a#, ſhall be heard and determined as is above ſet 
forth. Now there are many acts mentioned before; but what 
ſeems to be particularly intended in this place is, ſuch act or acts 
as did - inflict penalties on perſons ſelling” ale or beer without li- 


cence. And there are three acts of this kind, which were the 


cauſe as aforeſaid of diverſity and confuſion. And therefore it 
ſeemeth that this expreſſion ſhould have run [again/! this or the 
faid former atts), that is, againſt the laws inflicting penalties on 
perſons felling. ale or beer without licence. But as it ſtands, this 
penalty of 10 |. ſeems to be recoverable as it was before, by the 
ſaid act of the 26 C. 2. c. 31. that is to ſay, by diſtreſs by war- 


rent of one juſtice, and to be paid to the overſeers for the uf of 


the poor where the offender lives. 
| care 


Alehouſes, 

tare to give notice to the gagers, that the ſame may be 
ſurveyed; for tho they are exempted from taking licence, 
yet they muſt nevertheleſs pay the duties of exciſe. And 
this indulgence- ſeemeth to be intended only in the place 
where the common fair is held; and not in any private 
houſe, which may be within the limits of the town where 
ſuch fair ſhall-be kept, eſpecially wherein there are licenſed 
alehouſes ſufficient. | | 5 


BY the ſtatute of the 4 J. c. 4. If any perſon ſhall 
ſell or deliver any beer or ale, to any perſon that ſhall then RS 
ſell beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except we 
it be for the uſe of his Fouſhold only); he ſhall forfeit for 
every barrel 6s. 84. and ſo proportionably for other quan- 
tities; half to the poor, and half to him that ſhall ſue in 
ſeſſions, by action of debt, information, indictment, or 
preſentment, h 3 


II. Licenſing alebouſes. 


wo By the 5 & 6 Ed. 6. c. 25. any two juſtices, 1 Q, By two juſtices: 
might licenſe alehouſes ; but now by the 2 G. 2. c. 28. and * * g-ncral 
26 G. 2. c. 31. it is enacted, that whereas many inconve- 
niencies have ariſen from perſons being licenſed to keep inns 
and common alehouſes, by juſtices, who living remote 


from the places of abode of ſuch perſons, may not be truly 


informed as to the occaſion or want of ſuch inns or com- 
mon alehouſes, or the characters of the perſons applying 
for licences to keep the ſame ; therefore from henceforth 
no licence ſhall be granted to any perſon to keep a-com- 
mon inn or alehouſe, but at a general meeting of the ju- 


ſtices acting in the diviſion where the ſaid perſon dwells, 


to be holden for that purpoſe, on the firſt day of Septem- 
ber yearly, or within twenty days after, and not at any 
other time. Excepting, that this ſhall not alter the power 
or the time of granting licences, in cities and towns cor= 
porate. 2 G. a. c. 28. f. 11, 12. 26 G. 2. c. 31. 


J 4. 16. 


To keep a common inn or alehouſe] In the caſe of Parker 
and Flint, M. 10 M. it was determined, that houſes at 
Epfom, where they take in lodgers and boarders, coming 
to drink the waters there during the ſeaſon, and arefs 
victuals, and ſell them ale and beer, and entertain their 
horſes at 8 d. a day, but to ſell to no other perſons, are 

. N f —— 
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Alehouſes. 


not inns nor alehouſes within the meaning of theſe acts. 
12 Med. 254 e x ag nl 
At a general meeting of the juſtices holden: for. the diuiſſon 
But it is not neceſſary to ſet forth erin the 2 
that it was granted at a general meeting of the juſtices hol- 
den for the diviſion; and therefore a conviction for keep- 


ing an alehouſe without ſuch licence, is not good upon 


the evidence of the licence only, but there muſt be other 

evidence. M. 11 G. 2. King and Bryan. Seſſ. Ca. Vol. 2. 
een > + A's 53 bo ee e th 

The meeting 2. And the day and place for granting licences ſhall be 

„ eee appointed by two or more Lane ex for the diviſion, by 

8 warrant (E) under their hands and feals, at leaſt ten days 

before ſuch meeting, directed to the high conſtables, re- 

quiring them to order (F) their petty conſtables, or other 


peace officers, to give notice to the ſeveral innkeepers and | 


houſekeepers within their reſpective conftablewicks, of 
the day and place of ſuch meeting. And.all licence: 
granted at any other time or place ſhall be void. 26 C. 2. 


c. JI. /. 4. 44 34% n x 
Certificate of 4 tad no licence ſhall be granted to any perſon not li- 
ons to de li- cenſed the year preceding (except in cities or towns corpo- 
— rate) unleſs he produce a certificate under the hands of the 
miniſter and the mejor part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial houſe - 
holders of the place, ſetting forth that ſuch perſon is of good 
fame and of ſober life and converſation; and at ſhall be men- 
tioned in ſuch licence that ſuch certificate was produced, 
etherwifſe the licence ſhall be void. 26 G. 2. c. 31. / 2. 16. 
Except in cities and towns corporate] In cities and towns 
corporate, ſuch certificate is ſuppoſed nat to be neceſſary, 
by 3 of the propinquity of the perſons to be li- 
Whether a man- 4. Nevertheleſs, altho' a certificate in ſuch places is not 
„e rob ng requiſite by this act, yet it is diſcretionary in the juſtices 
Kices to aan a Whom they will licenſe, and a mandamus in ſuch caſe will 
licence, not lie to compel the juſtices to licenſe any perſon ; and 
on a a conviction for ſelling without licence, the want of 
ſuch licence can only come in queſtion, and not the reaſon 

why it was denied. Strange 881. 1 | 

So in the caſe of the King againſt the juſtices of the 
peace of Worcefter, M. 4 C. 2. a Mandamus was moved 
for to be directed to them, to grant a licence to a.vic- 
tualler to fell ale. Affidavits were offered to be produced, 
of the juſtices declaring that they would grant no licences 
to any of the inhabitants who ſigned a petition to * 
| | ent 


vour of the | 
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liament for erecting a workhouſe there; and that the per- 


ſon, on whoſe behalf the motion was now made, had been 
a victualler in the town for above thirty-five years. The 
court ſaid, that they never knew a motion of this ſort 


granted; but if there was ſuch a grievance, as is men- 


tioned, another ſort of motion would be more proper. 
1 Barnardi/t. o9ꝓꝑ:: | 
In the caſe of the King againſt Young and Pitts, E. 
31 G. 2. In caſter term, 30 G. 2. a motion was made for 
an information againſt Mr Young and Mr Pitts, juitices of 
the peace for the county of Milis, for refuſing a licence to 
Henry Day at the Roſe and Crown in Boerh, Milts; up- 
on affidavits that there was no other commodious inn in 
the village; that Mr Young had licenſed Day before, when 
he kept another houſe in Ludgerſball; that there was no 
objection © his character; and that he had laid out all his 
fortune in fitting up the houſe to be licenſed. The affi- 
davits likewiſe Rggeltad partiality in the juſtices, in fa» 

he landlord of the White Horſe, another inn in 
the ſame village. On the ſpecial circumſtances of the cafe 
and the ſeeming oppreſſion, and on the other hand out of 
reſpe& and tenderneſs to the juſtices, the court granted a 


rule to ſhew cauſe why they had refuſed the licence. Up- 


on ſhewing cauſe, this rule was diſcharged, and another 


rule made, that the juſtices ſhould ſhew cauſe why an in- 


formation ſhould not be filed againſt them, Upon ſhewing 
cauſe this term, Mr Young having ſworn in his affidavit, that 
the vill would not maintain two publick houſes, that there 
had been a determination at the quarter- ſeſſions that no 
more houſes ſhould be licenſed, and therefore that a pre- 
ference ought to be given to the houſes then in poſſeſſion 
of a licence, lord Aansſtield Ch. J. obſerved, that in this 
reſpe& Mr Young had acted agreeable to his own opinion, 
to the charges given at the aſſizes, and the reſolutions at the 
quarter-ſeflions. He ſaid, the power of licenfing is a ſpe- 
cial power and authority, with which the legiſlature have 
thought proper to intruſt juſtices of the peace, to be 
exerciſed according to their diſcretion, By diſcretion is 
not meant arbitrary will, but found judgment, diſcernere 
per legem quid fit juſtum. If the juſtices are corruptly biaſ- 
ſed to favour or refuſe any perſon applying for a licence, 
this court will certainly interpoſe by indictment or infor- 
mation where malice is evident. I do not ſay but the 
party may have a remedy by action grounded on the injury 
apiſing from an abuſe of the ſpecial authority; but the 
juſtices can never be expoſed to any puniſhment for error 
of judgment only, or for any opinion about the expe- 

722 3 | diency 


28 Alehoutes. 
dieney of licenſing or not licenſing certain publick 
"houſes, or about the characters of thoſe who apply for li- 
cences; for of this the juſtices are the moſt competent 
| judges, In the preſent caſe, the juſtices are clear of 4 


corruption or miſbehaviour, and have proceeded upon 
tifiable grounds. Let the rule be diſcharged with yes ing 


ee leans By the 26 G. 2. c. 13. No juſtice of the peace, 


ohibiced from 
— 2 1. being a common brewer of ale or beer, innkeeper, or di- 


CENCE3. Miller, or a ſeller of or dealer in ale or ſpirituous liquors, 


or intereſted in any the ſaid trades, or being a victualler 


or maltſter, . ſhall be capable, or have any power to grant 


licences for ſelling ale or beer or any other liquors, but 


the fame ſhall be void. /. 11. 
Stamp. . 6. And all mayors, townclerks, and other perſons whom 
it may concern, ſhall make out ale licences (G) duly 
„ before the recognizance be taken; on pain of 
70 l. half to the king, and half-to the proſecutor, with 
- coſts. 6 G. . 21. J. 56. 1 Ann. flat, 2. c. 22. . 6. 
Which ſtamp ſhall be firſt of all a 12 d. GPs by the 
9 Ann. c. 23. 
And then moreover a 208. ſtamp, by the 29: G.-2; 
c. 12. And if any perſon ſhall write any licence without 
ſuch ſtamp, he ſhall forfeit 101. with coſts, to be-reco- 
vered as ftamp penalties; and the licence ſhall not to be 
available till A © duty fm be paid, and alſo a penalty of 
51." 19 C. 2. c. 1. f 20. 


Licence for foi- 7. And no perſon ſhall retail any diſtilled ſpirituous | 


9 1 or ſtrong waters, without a licence from the of- 


| ficer of exciſe taken out ten days before, for which he 
fhall pay 40s. yearly. ' 16 C. 2. c. 8. J. 8. 24 G. 2. 
c. 40, /. 9. 

And luck perſon ſhall be firſt licenſcd to ſell ale or pi 
rituous liquors by two or more juſtices of the peace. 2 
E. 2.628: tt: 96. f 14. 166. 2. r. 8; 
Fir. ne . 02. 


And the juſtice” s clerk {hall have 25. 6d. and no e, 


for ſuch licence. 9 C. 2. c. 23. . 14. 24 G. 2. e. -u 

28, 29. 

Which {aid licence for retailing ſpirituous liquors, is 
treated of more at large under the article concerning ſpi- 
rituous liquors in title Extiſe. 

Note, here is a double licence required for retailing of 
ſpirituous liquors; firſt, a licence from the juſtices to ſell 
ale or ſpirituous liguors; and then a licence by the officers 
of exciſe to ſel] ſpitituous liquors. And therefore the ale 
Heence ought to run fo as to include ſpirituous liquors, 
or elle 5 law ſhould be altered in this particular. The 

| prigted 


Alehouſes: 29 
rinted alehouſe licences from the ſtamp office endeavour | 

to preſerve the juriſdictions diſtin, by excepting the ſe- 

veral kinds of ſpirituous liquors by name out of the li- 

cence by the juſtices, But this is againſt the ſtatutes ; 

nor was it intended perhaps by the legiſlature, that the 

officers of exciſe ſhould have the ſole juriſdiction in this 


matter, but rather that the primary judgment concerning 


the ſame ſhould be referred to the juſtices. | 
8. By the 9 Am. c. 23. A wine licence is directed to wine liceace. 
be on a 4s. ſtamp. And by the 30 Geo. 2. c. 19. A fur- 


ther duty is laid thereon of 5 l. for perſons not having either 


ale or brandy licence; of 41. for perſons having an ale 
licence, and no brandy licence; and of 40s. for perſons 
having both ale and brandy licence. Which is treated of 
under the title Mine. „ 
9. By the 10 G. 2. c. 17. f. 10, 11. No perſon ſhall ſell Licence for mals 

made wines, without a licence from two Juſtices; for which vines. 
he ſhall pay their clerk 2s. 6d. and none ſhall be granted 
but to keepers of victualling houſes, inns, coffee-houſes, 
or alehouſes. | 

And by the 31 G. 2. c. 31. /. 7. The duties impoſed - - 
upon wine licences by the 30 G. 2. c. 19. ſhall extend to 


licences for retailing ſweets or made wines: As is alſo 


treated of under the title Wine, 
W. Recognizance, and forfeiture thereof. 


1. On granting licences for keeping any common ale- Recognizanee, 

houſe or tipling houſe, the perſon licenſed ſhall enter into 
a recognizance in 101. with two ſureties in 51. each, or 
one ſurety in 101. (H) as well againſt the uſing of un- 4 
lawful games, as alſo for the uſing and maintenance ß 
. order and rule to be had and uſed within the ſame, as 

y their diſcretion ſhall be thought neceſſary and conve- 
nient ; and if ſuch perſon ſhall be hindred thro” ſickneſs or 
infirmity, or other reaſonable cauſe to be allowed by the f x 
juſtices, to attend in perſon, they may grant the licence, ie 
on two ſureties entering into ſuch recognizance in 10 l. 
each. 5 & 6 Ed. 6. c. 25. f. 1. 26 G. 2 c. 81. 

As by their diſcretion ſhall be thought neceſſary and conve- 

ment] Mr Dalton obſerves upon theſe words in the ſtatute 
of 5 & 6 Ed. 6. that the matter of the condition of the re- 2 
cognizance is f ſtatute partly referred to the difcretion _ — 
of the juſtices. And he ſays, in ſome ſhires the juſtices havs _ 
agreed upon certain articles framed by their aiferetion, and 
generally to be propounded to all common ale ſellers, 
taking their bond for performance of the ame; a copy 
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de calendred. 


Alehoukes. 
whereof they uſed to deliver to every of them; which 
manner (he ſays) had been allowed, 8 5 

And amongſt articles of this kind, he recommends to 
the juſtices care theſe three eſpecially. 1. That no ale- 
houſekeeper, upon the lord's day, ſhould. receive or ſuffer 
to remain any perſons whatſoever, as their gueſts, in any 
their houſes or other places, to tipple, eat, or drink; other 
than travellers, and ſuch as come upon neceſſary buſineſs. 
2. That they ſuffer no perſon whatſoever, reſorting to 
their houſes only to eat and drink, to remain there after 

nine of the clock in the evening in winter, and ten in 
fummer. 3. That they ſuffer no perſon, reſorting to 
their houſes only to eat and drink, to remain tipling there 

= above one hour, other than travellers, . Dalt. c. 176. 

To be filed at 2. Which faid recognizance, with the condition thereof, 

#he elo. fairly written or printed, ſhall forthwith, or at the next 

ſeſſions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the Juſtices, to be by him en- 
tered or filed amongſt the records. 26 G. 2. c. 31. % 1. 

3. And for every licence granted, without taking ſuch 
recognizance; and for every ſuch recognizance taken, 
and not ſent or returned; every juſtice f 
cence, ſhall forfeit 31. 6s. 8 d. 5 & 6 Ed. 6. c. 25. / 2. 
26.6. 2. e r. K. OT „ 16 

Which ſaid forfeiture, for granting licences, without 
taking recognizaneces, ſhall be to him who ſhall ſue, to- 

_ gether with coſts, 26'G. 2. c. 31. / 6. But it is not 
aid who ſhall have the penalty for not returning the re- 
cognizance to the clerk of the peace, therefore that ſhall 
go to the king. | 
4. And the clerk of the peace ſhall keep a regiſter 
or calendar of all ſuch recognizances, and ſhall deliver 
to the juſtices, at the meeting for granting licences, a 


30 


cenſing other - 
wiſe. 
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Recognizancesto 


true copy of ſuch regiſter or calendar, 26 G. 2. c. 31. | 


Fee for the re- 4 And for every recognizance ſhall be paid by the 
cognizance, Clerks of the juſtices taking ſuch recognizances, to the 
clerk of the peace for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or ca- 
lendar 18. which ſhall be paid to the clerks of the ſaid 
Juſtices, by the perſons licenſed, over and above the fees 
payable to the ſaid juſtices clerks. 26 G:2.-c 31. fo 5. 

6. By the 5& 6 Ed. 6. c. 25. / 3. The juſtices ſhall 
have power, in their quarter- ſeſſions, by preſentment, in- 
formation, or otherwiſe by their diſcretion, to enquire of 
all ſuch perſons as ſhall be admitted and allowed to keep 
any alehouſe or tipling houſe, and that be ſo bound by 

e | recognizance, 


Proceſs on the 
recognĩizance. 


igning ſuch li- 
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ich recognizance, if they have done any act whereby they 
: have forfeited the fame recognizance, and they ſhall upon 
to ſuch preſentment or information award proceſs againſt 
le- 8 every fuch perſon ſo preſented or complained upon before 
fer them, to ſhew why he ſhould not forfeit his .ccognizance z 
any and fhall have power to hear and determme the fame, by .. 
her all ſuch ways and means, as by their diſcretion fhall be 
els, thought good. | 1 
to And by the 26 G. 2. c. 31. Any juſtice on complaint 
ter or information. that ſuch licenſed perſon hath commitred 
in any act, whereby in the judgment of ſuch juſtice the re- 
to cognizance may be forfeĩted, or the condition broken, may 
ere by ſummons under hand and ſea} require ſuch perſon to ap- 
| pear at the general or quarter ſeſſions, then and there to 
of; anſwer'to the matter of ſuch complaint or information ; and 
xe | alſo may bind the complainant, or any other perſon, in a 
the recognizance to appear and give evidence; and the ſeſſions 
n- may direct the jury which ſhall there attend for the trial 
. | of traverſes, or ſome other jury of twelve honeſt and ſub- 
ch ſtantial men, to be then and there impanelled by the ſne- 
en, riff without fee, to inquire thereof; and if the jury find 
li- that ſuch perſon hath done any act whereby the recogni- 
2. zance is broken, ſuch act being ſpecified in ſuch complaint 
| or information, the court may adjudge him guilty ; which 
ut verdict and adjudication ſhall be final; and thereupon the 
04 court ſhall order the recognizance to be eſtreated into the 
ot | exchequer, to be levied to his majeſty's uſe ; and the ſaid 
e- perſon fhall be diſabled to ſell any ale, beer, cyder, perry, 
all or ſpirituous liquors for three years, and any licence grant- 
ed to him for ſuch term ſhall be void, /. 7. Provided that 
er the juſtices, at the requeſt of the proſecutor, or of the 
er party complained of, or either of his ſureties, may adjourn 
a the trial to the then next ſeſſions. ſ. 8. 5 
1. And if any perſon ſhall be difabled, by conviction, to 
ſell ale, beer, cyder or perry; he ſhall by the ſame con- 
he viction be diſabled to ſell any ſpirituous liquors, any licence 
he before obtained for that purpoſe notwithſtanding ; and 
1d every licence granted to him for ſelling ale; beer, cyder, 
R perry, or ſpirituous liquors, ſhall be void; and if he ſhall 
id fell during ſuch diſability, he ſhall be puniſhed as for ſel- 
es ling without licence; and a certificate from the clerk 
5 of the peace (Which he ſhall grant without fee) of ſuch 
ll conviction ſhall be legal evidence. id. . iI. 
1- | ich Conviction ſhall be in this or the like 
of Eo NE ood i rs 
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ed to the place. 


Perſon dying or 
pemoving. 


my hand and ſeal this ——— day of 


ed. 29G. 2. c. 12. / 24. 


Alehouſes. 


Middleſex. A O. is convitled on his own confeſſion (or, 
. ; on the oath of: ) of hawing ſold ale, 
beer, or other liquors, in the pariſh ef in this county, on 
the —day of after being diſabled to ſell the ſame. 
This is the firſt, ſecond, or third conviftion. Given under 


” 


Which ſaid conviction ſhall be certified to the next 


ſeſſions, to be filed amongſt the records. /. 13. 


V. To what places the licence ſhall extend. 


Licence reſtrain - 1. No licence ſhall intitle any perſon to keep an alehouſe 


in any other place, than that in which it was firſt kept b 
virtue of ſuch licence; and ſuch licence with regard to all 
other places ſhall be void. 26G. 2. c. 31. . 3. 
2. And if any licenſed perſon ſhall die or remove out 
of his houſe ſo licenſed; his executors, adminiſtrators, or 
aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
thereof, may continue during the reſidue of the term, 
without any new licence or certificate, 26 G. 2. c. 31. /. 3. 
29 C. 2. c. 12. . 23. | 8 
And if any alehouſe or victualling houſe ſhall become 


empty or unoccupied after the general day for licenſing 
(the occupier whereof was duly licenſed the year preced- 


ing); two juſtices at a petty ſeſſions may grant a licence 


to any new tenant or occupier till the next general li- 


cenſing day, obtaining firſt a certificate as before mention- 


VI. How long the licence ſhall continue in force. 


The licence granted at the general licenſing day ſhall 
be made for one year only, to commence on Sept. 29. 
7710 | LOR 

And the licence granted at a petty ſeſſions in the caſe of 
a licenſed houſe becoming unoccupied (as hath been ſaid) 


ſhall be made until the next general licenſing day. 29 G. 


2. c. 12. /. 24. 


VII. Offences in brewing of alt. 


1. By the 1 . e, x. c. 24. . 17. No common brewer 
or retailer of beer or ale, ſhall uſe in the brewing or work- 


ing thereof any melaſles, coarſe ſugar, honey, or com- 
poſition or extrat of ſugar ; on pain of forfeiting the li- 
1 S | quor, 


* 


Ailchouſes: 


that ſhall ſue in ſix months, - _ 
2. And by the 10 & 11 W. c. 21. /. 34. If any com- 
mon brewer or retailer: of beer or ale, ſhall uſe any melaſſes, 


coarſe ſugar, honey, or compoſition or extract of ſugar, in 


the brewing, making, or working of any ale or beer; or 
if any common brewer: ſhall receive into his cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
he ſhall forfeit 100/. to be recovered and mitigated as by 
the laws of exciſe ; and the Servant or other aſſiſting there- 
in, ſhall forfeit 200. in like manner, and in default of pay- 
ment: ſhall} be impriſoned three months. 


23. And by 9 Am. c. 12. No common brewer, inn- 
| keeper, or victualler, ſhall uſe any broom, wormwood, or 
any other bitter ingredient (to ſerve inſtead of hops) in any 


beer or ale for ſale (except infuſing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale or 
beer; ) on pain of 201. half to the king, and half to 


the proſecutor, to be levied as by the laws of exciſe, 


{ Io 2. S; 3 | | | 

4. And by 12 Ann. flat. 1. c. 2. No common. brewer, 
or retailer of beer or ale, ſhall uſe any. ſugar, honey, foreign 
grains, Guinea pepper, eſſentia bine, coculus indiae, or any 
unwholſome ingredients in the brewing of beer or ale, or 


mix any of them therewith, on pain of 20 l. to be reco- 


vered and mitigated as by the laws of exciſe, half to the 
king, and half to him that ſhall ſue. / 32. 


FIT. Tomkeepers oblignd to receive gueſts. | 


If one who keeps a common inn, refuſe either to re« 


ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable 
price for the fame; he is not only liable to render damages 
for the injury, in an action on the caſe at the ſuit-of the 


party grieved, but may alſo be indicted and fined at the 


ſuit of the king. 1 Haw. 225. 2 Das 

Alſo it is ſaid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a ſign before his door or not, 


if he make it his common buſineſs to entertain paſſengers. 


But how the officer may compel him may be a queſtion: 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſekeeper to be / ſuppreſſed, or elſe to preſent ſuch of- 


fence at the aſſines or ſeſſions, that ſo ſuch offender” may/ 
be thereupon indicted. Dali. c. 7. | 


Vol. I. 'D IX. Soldiers 


quor, and alſo 1007. half to the king, and half to him 


33 


34 „ _— 


„ Soldiers quartered in alebouſes. 
' By the yearly acts againſt mutiny and deſertion, the con- 
ſtable, and in his default, a juſtice of the peace, may quar- 


ter ſoldiers in inns, livery ſtables, alehouſes, and victualling 
houſes; as is ſet forth more at large in title Soldiers, | 


N. Concerning ale veſſels, and the meaſure of ale. 
Juſtices to rate 1. The juſtices in Eafter ſeſſions yearly (and mayors in 


N of corporations) ſhall rate the price of all barrels, kilderkins, 
8 firkins, and other veſſels to be ſold for ale or beer to be 


uttered therein: And if any cooper ſhall not ſell the ſame 


according to ſuch rate, he ſhall forfeit 36. 4d. half to the 
king, and half to him that ſhall ſue. 8 El. c. 9. 
2. Every barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and the barrel of ale 32 gallons; and 
in all other places, 34 gallons ſhall be reckoned for a bar- 
rel of beer or ale. 12 C. 2. c. 24.. / 34. 1 V. ft. 1. 
c. 6. . 5. 

Quarts and pints 3. 25 11 & 12 V. c. 15. which is required to be given 
toe marked. in charge at the ſeſſions to the grand jury, it is enacted, 
that all innkeepers, alehouſekeepers, ſutlers, victuallers and 

other retailers of ale or beer, and every perſon keeping an 
publick houſe, and retailing and ſelling ale or beer, ſhall 
retail and ſell the ſame in and from their houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
chequer, in a veſſel made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
made and ſized to the ſtandard, and ſigned, ſtamped, or 


Barrel, what. 


marked to be of the content of the ſaid ale quart or ale pint, 


according to the ſaid ſtandard, either from the exchequer, 
or from ſome city, town corporate, borough, or market 
town where a ſtandard ale quart or pint, made from the 
{aid ſtandard, ſhall be kept for that purpoſe ; and ſhall not 
retale and utter any ale or beer, in any other veſſel not 
figned and marked; on pain of forfeiting not above 40s. 
nor under 108. for every offence, half to the poor, and half 
to him that ſhall proſecute or ſue for the ſame, to be reco- 
vered before one juſtice, by the oath of one witneſs, and 
to he levied by warrant of diſtreſs, rendring the overplus, 
dedutting - thereout the reaſonable charges. /. 1, 6. 
The proſecution to be within thirty days. /. 6. 

- And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law. /. 2. 


But 
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But it is not neceſſary that beer or ale ſold to be ſpent out 
of the houſe, be * in ſtandard meaſures; but it 
is ſufficient if it be meaſured out by the ſtandard. / /. 


2 | 4. And every mayor, or chief officer of every city, town Who ſhall mak 
ml corporate, borough, or market town, ſhall on'requeſt to them. 
me him made, cauſe all ale quarts and ale pints, made of wood, 


earth, glaſs, horn, leather, pewter, or other good and 
wholeſome metal, which ſhall be brought to himy to be 
meaſured and ſized: with the ſtandard in his cuſtody, and 
ſhall then cauſe the ſame, and every of them, to be plain 
and apparently figned, ſtamped, and marked with W 
and a crown, for which they ſhall not receive above one 
farthing for each meaſure; on pain of 5/.:to be recovered 
as aforeſaid; and he ſhall alſo pay to the party grieved tre- 
ble damages with cofts, by action at law. 11 C '12 . 


5 5: COL IH N gs N rtf 
Note, Moſt of the books do ſet forth that the ſub- com- 
miſſioners or collectors of exciſe ſhall procure ſtandard 
quarts and pints out of the exchequer, for every market 
town; but this was only required of them before June 24, 
1700, and not ſince. /. 3. | 7 | 
5. An indictment will lie for ſelling ale in pots unſealed, taictmeny 
altho' the ſtatute appoints another method of proceeding ; | 
becauſe meaſures are by the common law, and the ſtatutes 
only direct the manner of aſcertaining them. Black, 10: : 
But in ſuch caſe, the inditment muſt not be upon the 
ſtatute, but at the common law; and the offence ought to 
be laid, not for ſelling in pots unſealed, but in pots want- 
ing meaſure, 117 . | N bas 


XT. 'Conſpiring to enhance the prite of ale. 


By the 2 & 3 Ed. 6. c. 15. If any brewers ſhall con- 
ſpire to ſell their victuals but at certain prices; they ſhall, _ 
on conviction in the ſeſſions or leet, by witneſs, confeſ—- 
ſion, or otherwiſe, forfeit 10 l. to the king for the firſt of- 
fence, and if not paid in fix days, they ſhall be impriſon- 
ed 20 days; for the ſecond offence, 20 l. in like manner, 
or the pillory; for the third offence, 401. in like manner, 
or the pillory, loſs of an ear, and to become infamous. 
But by the 2 G. 3. e. 14. No brewer, innkeeper, vie- 
tualler, or other retailer of ſtrong beer or ale, ſhall be 
ſued or moleſted by indictment, information, popular 
action, or otherwiſe, for advancing the price of ſtrong: 
beer or ale, in a reaſonable degree. * 1455 
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VII. Sali in weſſls of pla. 

By y & 8 M. c. 19. intitled, An act to encourage the 
bringing plate into the mint to be coingd, and for the fur- 
ther remedying the ill ſtate of the coin of the kingdom; 
it is enacted, that from and after May 4, 1696, no perſon. 
keeping any inn, tavern, alehouſe, or victualling houſe, or 
ſelling wine, ale, beer, or any other liquors by retale, ſhall 
publickly uſe, or expoſe to be uſed in his. houſe, any wrought 
or. manufactured plate whatſoever, or any utenſil or veſſel. 


| thereof (except ſpoons) under the penalty of forfeiting the 


ſame, or the value thereof with coſts, to him who ſhall ſue. 

- E-have recited: the title of the act, that the whole may 
appear together; becauſe, as the general practice ſeemeth 
now to be allowed to the contrary, perhaps it may be 
thought that this clauſe is obſolete, as haying been intended 
only to encourage the coinage at that time, when there 
was great ſcarcity of money: But how far this may be 
urged on an action brought, I preſume not to ſay. | 


X. Innkeeper ſuffering tipling. 


If any innkeeper, victualler, or alchouſekeeper, or taverns. 
keeper, keeping an inn or victualling houſe, do ſuffer any 
perſon to continue drinking or tipling therein (except ſuch 
as ſhall be invited by any traveller, and ſhall accompany him 
_ during his neceſſary abode there; and except labouring 
and handicraftſmen in cities, towns corporate, .and market. 
towns, upon the uſual working days, for one hour at 
dinner time, to take their diet in an alehouſe;- and except 
labourers and workmen, which for the following of their 
work by the day or by the great, in any city, town cor- 
porate, market town. or village, ſhall for the time of their 


ſaid continuing in work there, ſojourn, lodge or victual 


in any inn, alehouſe or other victualling houſe; and ex- 
cept for urgent and neceſſary occaſions to be allowed by 
two: juſtices); he ſhall, on conviction thereof before the 
mayor, or a juſtice of the peace, on view, or confeſſion, 
or oath of one witneſs, forfeit 105. to the poor. 1. J. 
be 2 e off tt. : 12 
The ſame to be levied by the conſtables or churchwar- 
dens by way of diſtreſs; and for default of ſatisfac- 
tion in ſix days, the diſtreſs to be appraiſed and ſold, ren- 


ring the overplus; and for want of ſufficient diſtreſs, the 


party offending to be by ſuch mayor or juſtice committed 
| 1 | | to 
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to the common gaol, there to remain until the pe- 

/ ft oo 
And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the penalties; or in de- 

fault of iftreſs do neglect to certify the default, by the 
ſpace of 20 days, to ſuch mayor or juſtice; every perſon 
ſo offending ſhall forfeit 408. to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice; 
the diſtreſs tobedetained ſix days; in which time if payment 
be not made, the goes to be appraiſed and fold, return- 

ing the overplus; for want of ſufficient diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid, 1 7 c. 9. J 4. 

And moreover ſuch alehouſekeeper ſhall be diſabled, for De 
the ſpace of three years, to keep any ſuch alehouſe. 21 J. c. 7. 2 
And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet ; and there- 
upon ſuch due proceeding ſhall be had for the conviction, 
as in ſuch like caſes upon any indictment or preſentment 

is uſed. 4 J. c. 5. | 5 | 


And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeveral oaths incident to their offices, 
be charged to preſent the ſaid offence, 4 J. c. 5. fo 7. 


XM. Perſons guilty of tippling. . 


1. If any perſon (unleſs thoſe excepted under the fore- Penatry of t!yw 
going head, by x J. c. 9.) ſhall continue drinking or tipling, lins · 
in any inn, victualling houſe,” or alehouſe, or any tavern 

eeping an inn or victualling houſe; he ſhall, on convie- 
tion thereof before the mayor or a juſtice of the peace, on 
view, confeſſion; or oath of one witneſs, forfeit for every 
offence 38. 4d. to be paid within one week next after the 
conviction, to the churchwardens, who ſhall be ac- 
ena for the ſame to the uſe of the poor: And if he 

| refuſe or negle& to pay the ſame, it ſhall be levied 

by diſtreſs : And if he be not able to pay the forfei- 
ture, then the mayor, juſtice, or court where the convic- 
tion ſhall be, may puniſh the offender, by ſetting him in 
the Rocks for every offence by the ſpace of four hours. 
4 F.. 5. ge iI NN. RN. 1 C. c. l.. 
The faid offence may alſo be inquired of and preſented, 
before juſtices of aflize, juſtices of the peace in ſeſſions, 
mayars, and in the leet; and proceeding ſhall be had there - 
* | D +- | upon 
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upon far the conviction, as upon indiftment or preſent- 
meant, 4 F. © $f got ma, | 
The offender to be preſented, indicted, or convicted in 
ſix months. 4 J. c. 5. . 11. > oh 
And all conſtables, churchwardens, aleconners, and ſide- 


hall be puniſhed For it as much as if he had been ſober, 
eee wa af ng 


Spicitual cenfore. - 2. If any offend their brethren by- drunkenneſs, the 


churehwardens and ſidemen ſhall preſent the ſame to the 
ordinary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts; and ſuch notorious offen- 
ders mall not be admitted to the holy communion, till they 
e reformed. Can. 109. FRO 1 
And all conſtables, churchwardens, aleconners, and 


ſidemen, ſhall be {worn to preſent the offence of drun- 


kenneis. 4 F. c. 5. 


72. 
14 20 for the 3. Every perſon who frat be drunk, and thereof ſhall 


*s. 


confeſſion, or oath of one witneſs, ſhall forfeit for the firſt 
offence $8. to be paid within one week after conviction, 
to the churchwardens, (L) who ſhall be accountable for 


ft offence. be convicted (I. K. ) before one juſtice, or mayor, on view, 


the ſame to the uſe of the poor; and if he ſhall refuſe or 


neglect to pay the ſame as aforeſaid, it ſnall be levied by 
diſtreſs; (M) and if the offender be not able (N) to pay 
the faid ſum of 5 8. he ſhall be committed to the ſtocks, 
(O) there to remain by the ſpace of fix hours. 4 J. c. 5. 
N It Fee. y. A 3. r e ee OBE 
And if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 
every perſon ſo offending ſhall forfeit 108. to be levied by 
diftreſs, by any other perſon having warrant from any 
mayor, juſtice or court, where any ſuch conviction ſhall 
be, to be paid to the churchwardens, who ſhall accqunt 
£10144 ns | e 
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for the ſame, to the uſe of the poor where the offence 
ſhall be committed. 4 J. c. 5. . 3. 

4. And if any perſon once convicted of drunkenneſs, Second n 
ſhall after that be again convicted of the like offence, he . 
ſhall be bounden with two ſureties in a recognizance or 
obligation of 10 l. with condition to be from thenceforth 
of good behaviour. i666. 21 „ $ 

To be of good behaviour] Lord Hale, ſpeaking of the ſta- 
tute of 34 Ed. 3. c. 1. which gave juſtices power to bind 
malefactors to the good behaviour, generally, without an 

time limited, ſays, that it is not meant that the ſame all 

be perpetual, but in the nature of bail, viz. to appear at 

ſuch a day at their ſeſſions, and in the mean time to be of 
behaviour. 2 H. H. 136. | 
The ſaid offence may alſo be inquired of and pre- Who — 

Keel before Juſtices of aflize, juſtices of the peace in their Toy ; 

ſeſſions, mayors, and in the leet; and thereupon proceſs | 

Mall be had for the eohviction, as upon indictment or 

r — 47. 4 5. 1. 

6. But the offender ſhall be preſented, indicted or con- 10 what cles; 
victed in fix months. 4 F. c. 5. / 11. 

7. It is alſo provided, that this act ſhall not abridge the None to be twice 
_ eccleſiaſtical juriſdiction. 4 FJ. c. 5. / 8. rr REP 

But when the offender hath been — puniſhed, by any 

the ways before mentioned, he ſhall not be puniſhed again 
by bees other way or means. /. 9. | 

f any alehouſekeeper ſhall be Siehe of being drunk; dier 

he ſhall, beſides the penalties above mentioned, be utterly 2 
diſabled to keep any ſuch alehouſe, for the ſpace of three 
years next enſuing the conviction. 7 J. c. 10. 1 C. c. 4. 

9. Every perſon in his majeſty's pay in the navy, being Na. 
guilty of drunkenneſs, ſhall incur ſuch puniſhment as a court 

martial ſhall think fit to impoſe. 22 G. 2. c. 33. An. . 


XVI. Detaining goods for the reckoning. 


. An innkeeper may detain the perſon of the gueſt General 
who eats, or the horſe which eats, till payment. And ont WP 
this he may do, without any. agreement for that purpoſe. N 
For men that get their livelihood by entertainment of 
others, cannot annex ſuch diſobliging conditions, that they 

ſhall retain the party's property in caſe of nonpayment ; 

nor make. ſuch diſadvantagedus and impudent à ſuppoſi- 

tion, chat they ſhall not be paid. And therefore the law 
annexes ſuch a condition, without che expreſs * 
. "Bae, 4br. pe ware 127) O22 
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For it would be hard big him a fs for very 


cept 

- little debt ; and a greater 8 2 that he d FI ſides, 

ble to find him who was his ill. detail, 

| Horſe to be de- 2, But an horſe committed to an der, ma their 
1 1 detained only for his own meat, and not for the m — 

065 | © the gueſt, or of any other horſe; far the chattels in —_ 3 

[ 1 caſe are only in the cuſtody of the law for the debt that . 

Wit ariſes from the thing itſelf, and not for any other debt due 1. 

| il from the ſame party; for the law is open for all ſuch debts, have 

1000 5 and doth not admit private perſons to take repriſals. Bac. and 

0 Ar. Inns. D. 1 Bulſt. 207. it is 

% 3 - "ag 3- Alſo, if any innkeeper, alchouſckeeper, vietualler, thoſ 

r * or ſutler, in giving any account or reckoning in writing, liver 
i} | | be ſealed, or otherwiſe, ſhall refuſe or deny to give in the particular 
1/108 number-of quarts or pints, or ſell in meaſures un- 
16808 marked; it ſhall not be lawful for him, for default of pays 
0 ment of ſuch reckoning, to detain any goods or other 
Wi! thing, belonging to the perſon or perſons from whom ſuch 
1 | reckoning ſhall be due, but he ſhall be left to his action 
1 | at the law for the ſame, any cuſtom or uſage to the con- 

11108 notwithſtanding. 11 C12 W. 4. 15. f. 2. 
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10 Goods fuffered 4. In like manner if the innkeeper gives credit to the he v 
. — not to be Party for that time, and lets him go without payment; ſtole 
„ retaken. then he hath waved the benefit of the cuſtom, and mult Jaw 
N rely on his other agreement. 8 Med. 172. | 2 
2 

ting 

inn 

the 

or 

8 

be 

dep 

aga 


1 
1 1 Goods ſeiſed, 5. An innkeeper that detains a horſe for his meat, can- 
1 not to be uſed. not uſe him; becauſe he detains him as in cuſtody of the 


1 law: and by conſequence, the detention muſt be in the 

1 nature of a diſtreſs, which cannot be uſed by the diſtrainer, 

1 Whether they 6. But by the cuſtom of Landon and of Exeter, „ 

1 may be fold. commit an horſe to an innkeeper, and he eat out his 

5 price; the innkeeper may take him as his own, upon the 

1 reaſonable appraiſement of four of his neighbours: which 

1 was, it ſeems, a cuſtom ariſing from the abundance of 

Wl traffick with ſtrangers, that could not be known, to 

| nn charge them with the action. But the innkeeper hath no 

i power to ſell the horſe, by the general cuſtom of the he 


realm. Bac. Hr. Inns. D. 
So in the caſe of Janes and Pearle, E. 96. 3 
for three horſes, the defendant pleaded that he kept a pub 
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0 lick inn at Glaſtenbury, and that the plaintiff was a car- Ab; 

4 rier, and nfed to ſet un his horſes there; and 361. being | =4 
17 due to him for keeping the horſes, which was more than der! 
M they were worth, he detained and ſold them, as well he bec 
hs might: But on denuitrerg judgment was given for the : 
_ plaintiff; an innkeeper "_ no power to ſell horſes, ex- — 


b — ot Lake. And be- 
2 - when. the. horſes had been once out, the power of 
detaining them for what was due before, did not ſubſiſt at 
their coming in in. bur. 5 57 


II Goods of 4 gueſt Polen | out of an inn. 


1. Ians were allowed No bp benefit of 22 who 
have certain privileges w they are in their journ 
and are in a more peculiar manner protected by the 9 
it is for this reaſon, that the innkeeper ſhall anſwer for 

thoſe things which are ſtolen within the inn, tho' not de- 
livered to him to keep, and tho he was not acquainted 
that the the goods to the inn; for it Hall 
be intended to be thro' his-niegligence, or occaſioned 
the fault of him or his ſervants. 8 Co. Caley's caſe. 

So if he puts n horſe to paſture, without the direction 

of his gueſt, and the horſe. is ſtolen, he muſt make ſatiſ- 
| faction. (But otherwiſe, if with his direction.) id. 


41 


— an- 
ſwerable for 
goods ſtolen. 


In like manner, if an intkeeper bids his gueſt take the 


key of his chambe; and lock the door, and tells him that 
he will not take the charge of the goods; ans ron 
| ftolen, he ſhall be anſwerable: becauſe he is charged by 
law for all things which come to his-inn : and he cannot 
diſchargs himſelf dy ſuch or the ike words. Dait. c. 50. 
Black. 169. 

2. Holt C. J. doubted whether a-man is a gueſt by ſet- 
ting up his horſe at an inn, tho'-he-never went into the 
inn himſelf, but the other three juſtices held, that ſuch 
eee ving his horſe, as much as if he 


Who ſhall be 
deemed a gueſt 
in this reſpect. 


id himſelf, becauſe the horſe muſt be fed, by which 


the innkeeper has gain; otherwiſe if he had left 2 trunk, 
or 2 dead thing, 1 Salk. 388. ; 

So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, . as the caſe was), and 
departs leaving it with the hoſt, and two days after comes 
again, whereas in the time of his abſence this was ſtolen; 
he ſhall not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, therefore ſhall 
Pts 7 1 19 PATIL 2. 

8 
n 2 
term, the ho is not chargeable with an robbery in it, 
becauſe the party is as it were a leſſee. FA 877. | 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there; 
he is no 1 but a lodger, and ſo not under the inn- 

Kkeeper's 
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keeper's protection: but if he eats and drinks, or pays 
15. his diet there, it is otherwiſe. 12 Mod. 25 5. 
Soldiers billetted are . "yes 98 


VIII. Gueſts ſtealing Os 


A gueſt i in a common inn, ariſing in the night time, 
and Larry goo out of his chamber into another room, 
and from thence to the flable, intending to ride way 
with them, is guilty of felony, altho' there was no 
paſs in the taking of them (which yet is N re- 
quired in caſes of felony. ) Dalt. c. 40. ; 


NOTE, The l are generally excepted out 
of theſe acts een . 


11 


Information and IT for chung ale with- 
out war on the 5 G. 3. c. * 


in year — the reign A 
bis majeſly ting 7 the third that now is, A. I. gentle- 
man, in his proper perſon, as well for his ſaid majefly as for 
himſelf, hills ta \'me J. P. eſquire, one of his ſaid ma- 
vy juftices of the peace in and for the ſaid county, a com- 
ou and information, and thereby informeth me, that on 
1h — 4h of 
between the ſaid day of and the time of exhibiting 
this information and complaint, one A. O. .in the 
eounty aforeſaid, Wer at aforeſaid in the county 
= eſaid, 42 60 ell ale and beer, and other exciſeable liquors, 
retail, wit 42 15 duly licenſed 7 to do; whereby the 
faid A. O. þ hath forfeited the ſum of 40s. together with the 
cofts and expences of convitting the faid A. O. for the ſaid of- 
fence ; and that A. W. in the ſaid county, yeoman, 
is a . witneſs to be examined concerning the premiſſes - 
And thereupon the ſaid A. I. who as well for his ſaid majeſty 
ar for himſelf exhibiteth this 1 prayeth judgment of 
me the ſaid juſtice in the premiſſes, that he may have one moiety 
of the faid ſum of 40 8. and-alſo the cat and expences of ſuch 
<onvittion as aforeſaid, according to the form of the flatute in 
that caſe made; and that the ſaid A. O. may be ſummoned ta 
enfwer the 3 A 3 «mah ee NY - 
* 1 s TH 
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new J paſt, and at ſeveral times 
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Alehon ſes. . = . 


| B. Summons of a perſon for ſelling ale without li- 
cebnce, and alſo of a witneſs; on the 5 G. 3. 
„ 5 Th | . 


| To the conſtable of———in the fai 
Weſtmorland, +. county. | 
HEREAS a complaint and information hath been 
this day exhibited before me J. P. eſquire, one of his 
' majefty*s juſtices of the peace in and for the ſaid county, by A. I. 
— gentleman, ſetting forth, that on the | 
n laſt paſt, and at ſeveral times between the ſaid 
and the time of exhibiting the ſaid infor- 


mation and complaint, one A. O. in the county afore- 
aid, yeoman, at aforeſaid in the county aforeſaid, did 


fell ale and beer, and other exciſeable liquors, by retail, with- 
aut being duly licenſed ſo to do; and that A. W. f — in 
the ſaid cqunty, yeoman, is a material witneſs to be examined 
concerning the premiſſes : T heſe are therefore to require you forth- 
with to fummon the ſaid A. O. to appear before me at 
bour of — to anſwer to the matter ſo complained and in- 
formed of againſi him; and to ſummon alſo the ſaid A. W. to 
appear before me at the ſame time and place, ta teſtify his know- 
ledge in the premiſſes. And be you then there to certify what 
ya ſhall have done in the execution hereof. Herein fail you net. 
the Jar ——, | 


Note, 4 ſeparate ſummons for a witneſs, in behalf of 
either of the parties, may eaſily be extracted from the 
premiſſes, mutatis mutandis, ky | 


C. Conviction for ſelling ale without licence; on 
the 5 G. 3. c. 46. ſpecially directed by the ſta- 


Middleſex. IE it remembred, that on this———day of 
"LIT OY ii the year A. O. of: 
was tuly convicted before me J. R. eſquire, one of his majeſly's 
Juſtices of the peace for the county of M. for ſelling ale or beer, 
or other exciſeable liquors (as the caſe ſhall be) without being 
duly licenſed ſo to do, according to the flatutes in ſuch caſe made 
and provided, whereby he has forfeited the ſum of: this 
being the firſt, - ſecond, or third offence (as the caſe ſhall 725 
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vam. i county, und to the k 


WV s A. O. of — 


the ſaid gaol at 


2 free for 


Atehonſes. 


beſides the coſts and expences of this conviction; which cott and 

T1 the ſaid juſtice of the peace dy hereby aſcertain and 
75 at the ſum of ——pur ſuant to the ſtatute in Juch caſe 
made aud provided, Given under ny hand aid fei, the day 
and year above written. 


D. Cm on non-payment of the 
for ling ale Wo licence on the 5 G. 3: 
Wn 
| Toe the n of ——=—in a5 60 


of his ma- 


Jeſty's gadl at=—in t e ſald county. 


-in the AS afore 
yeoman, tons on the. nh tonvited 
eme J. P. + 
or felling ale ¶ beer, 'or-other 
#qhbrs, as the caſe lt 922 without being thely li- 
cenſed jo. th th, according to the fatutes in futh caſe Tititle and 
Provided; whe: ey he hath” forfeited the ſum of Jer Wong: 
(this being the fi 9 offence. J, — the chte um exfences 
1 A — have afcertaivied and a * de 
1 —— Nature in mae. 
| roher rut the ſari R. O. on the ſaid — — 
had notice F the ſaid convittion, and hath refuſed or fed 


0 pay, mow — paid, the ſai — — ſeveral ſums 22 725 we 


aft —— + 
able, to e him he aid A. 1 urn — — 

A —4 afore Ty and deliver him to the ſaid 

Beeper tberbof, ; together w1th this precept » And I ds bereby cm- 

num you keeper of the ſaid g aol,” 1 

cuſtody in the} aid gaol him the ſaid A. 0. a him there 

to keep for t 


Fee ſhillings and , and alſe the 
24 a i execating the ſaid conuiftion, 
Cres EF my As © nes 2 1 the 
gear- 


The like will.do bor the ſecond, third, a other ſubſe 
quent Rue, mutatis bs ny 
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Alehouſes. 


E. F. — to the high canſtable + to ie ede 


rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed; on 5 & 6 Ed. 6. 
c. 25. 26. 2. c. 28. and 26 0. 1 c. 31. 


To John Bawneſs, entleman, high con- 
WeRtmorland. IN ſtable of the 7/1 Ward 7s * 
| faid county. 


N nee? of the flatutes in that caſe made, theſe are ta 
require you, on 2 gh thereof, to, rſſue out your warrants to 


15 


all petty conſtables belonging to the ſeveral conſlabletuicts within 
your aid ward, in the form, or to the effett hereafter follow- 


AC OR Ons ts . 9 | 


The form of the warrant as above Grind) 


r * To the conſtable 8 


7 rs eee . 
peace. afting within the ſaid ward to me diradiad, you are 
herel regtuired tu give notice. to all licenſed: innkeepers and ale- 
bouſekeepers within your conſtablewick, and alſo to all perfons _ 
unlicenſed: (fa far. as the ſame ſhall come to your knowledge ) who 
do intend. to er themſelves to be licenſed at the. next- general 
meeting of the ſaid. juſtices 2 thut purpoſe, thur they du per ſo- 
nally N the ſaid juſtices * on the————day. 
- September next, at the. in. the. forenoon. of 
| moon day, ta take or renew, * licences. for the year enſu- 
ng z and alſo. to giue them notice, that every perſon then and 
= to be licenſed, muſt perſonally enter into a-recogmzance in 
the ſum. of 101. together with. r, pms in 51: each, or one 
Surety in 101. ety es: ET uſe any unlawfii 
games, and that they will. keep good — rule within t 
reſpective houſes and other places; and if any ſbull be bindred 
by ſickneſs, or, other reaſonable. cauſe to be allmwed by the , ſaid. 


Juſtices, that he muſt- procure, two ſureties then and there to le 
in like manner in 10 l. each. 

And unto ſuch perſons as have not been licenſed. \ for the _ 
preceding, you are further to give notice, that no licence will 
be granted to any of them, unleſs he ſhall alſo, at the ſame time 
and Mates Produce a certificate under the hands f the og 
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Alehouſes. 


i 


and the major part of the churchwardens and vverſeers, or elſe 


three of four reputable und fub/tantial' houſeholders of the 
Fn where ho inhabiteth, ſetting forth that he of good fame, 
and of ſober life-and converſation. . dis gt 

And you are to make a return to the ſaid juſtices, at the 


fame time and place, in writing under your hand, containing 


the names of all ſuch perſons as you ſhall have ſummoned ſo to 
appear before them as it e gh together with their dwelling- 
places, and the figns by which their houſes are known. 

 Hereof fail not. Given under my hand at Raiſbeck in the 
faid county the day of = in the year of our 


Bt, John Bowneſs, high conflable. 


G. Licence to keep an alehouſe; on the 5 6 
w. 23. 1 G- . . 28. and 26 G. 2. 
6. . | 


Weſtmorland, A T a general meeting of his majeſly's_juſ- 


Eaſt Ward. , tices of the peace for the ſaid county, att- 
ing within the diviſion of the Eaſt Ward aforeſaid in the county 


aforeſaid, holden at in and for the faid. diviſion, for li- 
cenſing pekſons to keep cammon inns and alehouſes t 

day of September in the year of the reign of our ſove- 
reign lord George the third, of Great Britain, France, and 
Ireland, &ing, defender of the faith, and fo forth, and in the 


* Foo lord - IA 

e his majeſly's juſtices of the peace for the ſaid county, 
whoſe hands and ſeals are * ſet —— "a is of the 
quorum) aſſembled at the. ſaid general meeting, do allow and 
licenſe A. B. yeoman, at the fign of ———in within the 
diviſian and county aforeſaid, to keep. a common alebouſe, or vic- 


tualling houſe, and to utter and ſell viftuals, beer, ale, cyder,.. 


and other exciſeable liquors, to be drank in the ſame houſe where- 
in he now dwelleth, and not elſewhere, for one whole year from 
the 29th day of this preſent month of September, and no longer: 
So as the true afſize in bread, beer, ale, and other liquors, 
hereby allowed to be fold, be duly kept; and no unlawful game 
or games, drunkenneſs, or any other diſorder be ſuffered in his 
houſe, yard, garden, or backſid: ; but that good order and rule 
be maintained and kept therein, according to the _— this 
realm in that behalf made. Given under our hands and ſeals, 
the day and year firſt above written. % | 


If he hath not been licenſed the year before, then theſe 
words muſt be inferted, (A certificate under the hands of 


or elſe 


of the 


fame, 


at the 
aining 


in the 
* 


Alehoutes. 


— having been fr produced unto us, ſetting forth that 


# 


ſation.) | 
But if ſuch perſon hath: been licenſed the year before, . 


this certificate is not required; and therefore to inſert the 
ſame in all. licences is abſurd; and, if executed by the 


| juſtices in ſuch form, muſt be in many inſtances not true. 


M. Recognizance of an alchouſekeeper; on 5 & 
% . 2631. . 


Weſtmorland; E ii remembred, that on the———day of 


in the — year of the reign 
Of —— A.P. of — in the county aforeſaid, innkeeper, 
and A. S. of — yeoman, and B. S. of yeoman, 
perſonally came before us efquires, juſtices of the peace 


for the ſaid county, and acknowledged themſelves to owe to our 


ſaid ſovereign lord the king, that is to ſay, the ſaid A. P. the 
S. the ſum of 51. 
Great Britain, to be made 


ſum of 10 l. and the ſaid A. S. and 
each, of good and 
and levied of their goods and cbattels, lands and. tenements re- 
ſpeftively, to the uſe of our ſaid ſovereign lord the king, his 
heirs and ſucceſſors, if the ſaid A. P. ſhall. make default in 
the condition underwritten. 5 
T HE condition of this recognizance is ſuch, that whereas the 
above-bounden A. P. is licenſed to keep a common inn and ale- 
houſe for one year from the 29th day ef this preſent month of 
September, in the houſe where he now dwelleth a. 
aforeſaid; if he the it A. P. /hall keep and maintain good 
order and rule, and ſball fuffer no diſorders nor — games 
to be uſed in his ſaid bouſe, nor in any outhouſe, yard, garden, 


or backſide, thereunto belonging, during the ſaid term, then 
. this Tecognizance ſhall be void. © | 


Taken and acknowledged the day and 
year abovewritten, before us 
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Aleþouſes. 


I. Information of drunkenneſs on the 4 c. 35 


and 21 7. c. 7 


i a6 The information of A. I. of — in 
ogy ele the county aforeſaid, yeoman, exhi- 
x  bited* before me J P. eſquire, one of 
EIS. his majeſtyꝰ's juſtices: of the peace for 
* the ſaid county, the ——— day of 


oy J i the y ö d on his 
Proms” E oath: ſaith,, 


-HAT Ac /• in ib county Seiles labourer, 
*  0\thewe——day. 7.1 the year: aforeſaid, at the 
1005 of —————=in.. the. ſaid county, Was drink ; contrary. to 
the flatutes in ſuch. caſs made And-thereupan.he.the ſaid A. I. 
prayethy that he. the. ſaid. A. O. may. forfeit the ſum of five 


Jlu{longs. to the uſe. of. the paor the ee 
44. a 1 K a 


way 


Weſtmorland. Tro the . 3 


" ORASMUCH, as information. upan oath hath been 
made before me I. P. eſſuire, one . lu maigſiys juſtices 
2 tha peace 72 the ſaid county, that A. O. — the 
county afireſaid, 2 kc » the———day in the 
in 0 4 — gforeſaid, 
awas drunk ; . to 42 2 in fuch caſe caſe made: T heſe 
are therefore to require you to ſummon the 4 A. O. to ap- 
pear before me at ——.— in the, ſaid. county,. on 
| 0 to anſwer ans the ſaid information, and 
to ſhew cauſe why the p e ſbillings ſhould not be 
levied on the goods of bi the 7 A. 0. for the ſaid offence, 
and be you then there to certify what you ſhall have done in 
the — es. Gruen under my hand and ſeal, the 
day o in the year —. 


Note, the informer in this caſe may be a witneſs, ha- 
ving no ſhare of the penalty. 
And the juſtice may convict on his own view; and 
then the information and men are needleſs. 
L. Warrant 


Alehoules. 


L. Warrant to the churchwardens (if they are not 
preſent at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
of 1 by the 4 F. c. 5. and 21 F. 


4. 7. 


| To the churchwardens of the pariſh al 
Weſtmorland, ; in the ſaid ape 


ORASMUCH as A. O. of in the county 
aforeſaid, labourer, is convitted before me J. P. eſquire, 

one of his majeſty's juſtices of the 8 Li the faid county, for. 
that he the ſaid A. O. on the in the year 
--at the pariſh f. in the 24 county, was drunk, 
contrary to the ſtatutes in 9 caſe made; whereby he hath 
forfeited the ſum of five ſhillings, to the uſe of the poor of the 
ſaid pariſh ; Theſe are therefore to require you to demand and 
receive of and from him the ſaid A. O. the ſaid ſum of five 
ſhillings, to be by you accounted for to the uſe aforeſaid : And 
* he ſhall ref rf e or neglect to pay the ſame, by the ſpace of one 
ch demand made; that then you certify to me ſuch 


after | u 
| " ed neglect, to the end that ſuch proceedings may be had 


eupon, as to juſtice doth appertain. Given under my hand 
2 ſeal, the day of ——in the year 


M. Warrant to 1025 the penalty of 3 


on non-payment; by 4 J. c. 5. 21 F. c. 7. 


Weſtmorlan d, To the 3 of- in the ſaid 
| county. 
HEREAS A. O. of-—— in the pariſh e 


in the county aforeſaid, labourer, was on the 
day . convicted before me one of his majeſty's 
juice of the peace for the ſaid county, for that he the ſaid 
. Was on the day of-=——drunk, at-- afore- 
Ta, in the pariſh and county aforeſaid, by which be Far: N 
Feited the ſum of 58. And whereas I the ſaid————did 
iſſue my warrant on the of-- to the church- 
wardens of the pariſh o aforeſaid, to demand and re- 
cetve the ſaid ſum of 5. of and from the ou A. O. And 
whereas it d'uly appears to me, as well on the cath of C. W. 
 churchwarden of the pariſh of- aforeſaid, as otherwiſe, 
that they the aid churchwardens did on the- day of— - 
Vor. I, E * 
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Alehouſes. | 

duly demand the ſaid ſum of 5s. of and from the ſaid A. O. 
> that he the 40 Fh 0 Sn pay 45 fame a 
aforeſaid, and that the fame is not yet paid: Theſe are therefore 
to command you forthwith to levy the ſaid fum by diſtraining the 
goods of him the ſaid A. O. And if within the fpace of [{1x} 
days next after fuch diſtreſs by you taken, the faid fun, tage- 
gether with reaſonable charges for taking and keeping the ſaid 
diſtreſs, ſhall not be paid, that then you do ſell the ſaid goods 
fo by you diftramed as aforeſaid, : and out of the money ariſin 
by fuch ſale, that you do pay the faid ſum of 5 5: to the 2 


wardens of the ſaid pariſh, for the uſe of the poor of the ſaid | 


pariſh, rendring to him the ſaid A. O. the overplus upon de- 
mand, the neceſſary charges of taking, keeping, and ſelling the 


ſaid diſtreſs, being firſt deducted. And if the ſaid A. O. be 


nat able ta pay the ſaid ſum of 58. and ſufficient diſtreſs can- 
not be found whereof to levy the ſaid ſum, that you certify the 

to me, together with the return of this warrant. Given 
under my hand and ſeal this———day of —. | 


N. Certificate by the conſtable of want of diſtreſs. 


Weſtmorland. A C. conflable of ———in the ſaid county, 
| | maketh oath this -day of- in the 
before me the juſtice within-mentioned, that he hath 


year * 


made diligent fearch for, but doth not know of, nor can find, 


any goods of the within-mentioned A. O. whereof ta levy the 

within-mentioned ſum of frve ſhillings. 2 

| Before me the ſaid 0955 
TI; 


O. Commitment to the ſtocks for drunkennefs, 
on inability to pay the penalty; on 4 7. c. 5. 
2 . . 8 | | | 


To the conſtable of ———in the ſaid 
county. | AR. 


Weſtmorland. 


| WHEREAS A. O. of———in the ſaid cry, la- 


bourer, was on the da of—— —convifted be- 
fore me one of his majeſiy s juſtices of the peace for the 
ſaid county, for that he the ſaid A. O. was on the day 
0 — drunk at — aforeſaid, in the pariſh of- 


in the ſaid county, whereby he hath forfeited the 72 of 58. 
O. is not 
able 


And whereas it duly appears to me, that the ſaid 


»B 


manding their ſhare of annuities, in the caſe of ſurvivor- 


6 


Alchoules. 57 


able to pay the ſaid 2 of 58. Theſe are therefore to require 
you in his majeſly's name, to ſet him the ſaid A. O. in the 


facks, there to remain for the ſpace of fix hours. Given under 


my hand and ſeal the —day of ———, 


Alias Capias. See Pꝛoceſs: 
Almanacks. See Stamps. 


1 1 T N — 


— — — 


E g's Annuities. | 


» 4 
V the ſeveral acts of 4 W. c. 3. 5 W. c. 5. 5 F. Certificate of the 
c. 20. and 2 & 3 An. c. 3. Annuitants on de- n, 


ſhip on the ſaid reſpective acts, ſhall (unleſs the nominee 
appear in perſon) produce a certificate of the life of ſuch 
nominee, to. be figned (gratis). by the miniſter -and 
churchwardens where the nominee lives, on the day 
when the payment ſhall become due: Or otherwiſe the 
annuitant may make oath of the truth of ſuch nominee's 
life, on the day when the payment ſhall become due, be- 


fore a juſtice of the peace where ſuch perſon making 
oath fhall reſide; and the juſtice ſhall make a certificate 


thereof; for which oath and certificate no fee ſhall be 
taken. And perſons fwearing falſly ſhall be guilty of 
perjury, and forging ſuch certificate: ſhall be guilty of 
torgery : And the like is enacted by the 30 G. 2. c. 19. 
with regard to the annuities payable upon that act; which 
annuities will determine upon the death of the nominee. 
2. By the ſeveral acts of 9 G. c. 12. 4 C. 2. c. 9. Counterfeiting 


9G. 2. c. 34. and 30 G. 2. c. 19. If any perſon ſhall orders. 


counterfeit” any order to receive annuities; or power to 


transfer the ſame; or the name of the proprietor; or ſhall 


perſonate ſuch proprietor; he ſhall be guilty of felony 


without benefit of clergy. The annuities upon which 


laſt act (as hath been ſaid) will expire upon the death of 
the nominee. 2 15 
3 By the ſeveral acts of 4 An. c. 6. 5 An. c. 19. and Aſſienment of 
. e. 5. A juſtioe may take affidavits of the due exe. 
cution of the aſſignment or deviſe of annuities, upon the 
faid ſeveral acts reſpectively. 


Apothecary. See Phyſicians. 
| E 2a Appeals. 


Appeal, what, 


appral may be 
"brought, 


Within what 
Time an appeal 
may be brought. 
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In what a an 


betore the ſheriff 


Appeals. 

I. T HIS word has two ſignifications in law; the one 

is, removing a cauſe from an inferior court or 

judge, to a ſuperior; as from one or more juſtices, to the 
quarter ſeſſions. 

The other kind of appeal (which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action ; proſecuting allo for,the crown, 
in reſpect of the offence againſt the publick. 2 Haw. 155. 

2. An appeal is brought in three caſes; 1. By a man 
for a wrong to his 1 2. By a wife for the death 
of her huſband. 3. For wrong done to the appellants 
themſelves, as in the caſe of robbery, rape, or maihem; 
but this laſt is diſuſed, on account of the nicety of the 
pleadings, and the charge of the proſecution ; and the 
method of indictment is now generally taken. Mood, 
. . 

A perſon makes on an indictment of murder, 
#Fhall not be ſet at liberty, but ſhall be recommitted, or 
-bailed, till the year and day be paſt; within which time 
an appeal may be brought. 3 H. 7. c. 1. 

It is certain that an appeal may be commenced "A 
fore the ſheriff and coroner, and removed from them into 
the king's bench by certiorari. 2 Haw. 156. 


Before juſtices of 5. And it ſeems to be holden in Fitzherbert's abridg- 


ment, that juftices of the peace have power to receive ap- 
peals; but there is much greater authority for the con- 
trary opinion. 2 Haw. 156. 


Perfon” acquitted 5. If the perſon. appealed. ſhall be acquitted, the ap- 


pellor ſhall be impriſoned for a year, and reſtore damages 
to the party, and be 77 ievoully fined to the king. 13 
Ed. 1. fl. I. c. 12. hat is, if the appeal ſhall appear 
to the court to have been malicious. 2 Haw. 198. 

7. Foraſmuch as an appeal is the ſuit of the party, as 
well as of the king, hence it is that the king cannot par- 
don an offender found guilty upon an appeal, as he may 


when found guilty upon an indictment; for in ſuch caſe 


he can only pardon for himſelf, but not rt the party. 


'2 Haw: 155. 
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apples 


Apples and pears. 


W HERE AS apples and pears are frequently ſold 
by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain; therefore for the fu- 


- ture, the ſaid meaſure ſhall be round, and in diameter 


eighteen inches aud an half within the hoop, and eight 
inches deep; and ſo in proportion: And every meaſure, 
commonly called water-meaſure, by which apples and 


pears are fold, ſhall be heaped as uſually : And whoſo- 


ever ſhall ſell or buy any apples or pears by any other 
meaſure, ſhall forfeit 10s. half to the informer, and half 
to the poor, on conviction on the oath of one witneſs, 
before one juſtice, (or mayor), to be levied by the petty: 


conſtable by warrant of the ſaid juſtice, by diſtreſs and 


ſale. 3: Ab . c. 15 
But this all on 
lowed by the fruiterers company in London. /. 2. 


5 Concerning the robbing of orchards, ſee title Wood. 


Apprehending offenders. See Arreſt. 


_ Apprentices. 
Concerning the ſettlement of apprentices, ſee 
title P0902. 


J. Who may take apprentices. 

TI. Who are compellable to be bound apprentices. 
III. Binding. 

IV. Binding of poor apprentices. 

V. Money given to bind out poor renten 

VI. Binding poor apprentices to the ſea ſervice. 

VII. Differences between the maſter and apprentics. 

VII. Apprentice ſtealing bis maſter's goods. 
"TX. Dticing away an apprentice. 

A. Aſſigning apprentices. : 
why 1 E 3 
N | 


not extend to any meaſures ſealed and al- 


AI. Maſter 


33 


584 Appꝛentices. 
1 . Maſter dying. | 
XII. Apprentites ſetting up their trades. 


J. Who may take apprentices, þ FF 

In huſbandry. EA perſon being an houſholder, and having 
| and uſing half a plough-land in tillage, may take 

| any apprentice above the age of ten years, and under 
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leaſt, or till twenty-four as the parties can agree. 5 El. 
if | c. 4. jo 25. „ | 
Wo Tatraderin 2. Every perſon being an houſholder, and twenty-four 
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} | towns corporate. years old at the leaſt, dwelling in any city or town corpo- 
1 rate, and exerciſing any art, miſtery, or manual occu- 
60 pation there, may retain the ſon of any freeman, not oc- 
0 cupying huſbandry, nor being a labourer, and inhabiting 
j in the ſame, or in any other city or town corporate, to 


ſerve and be bound as an apprentice, after the cuſtom and 
order of the city of London, for ſeven years at the leaſt, ſo 
zs ſuch apprenticeſhip do not expire before the apprentice 
ſhall be twenty-four years of age. 5 El. c. 4. ſ. 26. 
But no perſon dwelling in any city or town corporate, 
being a, merchant, mercer, draper, gold{mith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
apprentice ſhall have an eſtate of inheritance or freehold 
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of three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to be inrolled among the re- 
cords there. /. 27. ts 
And the reaſon of this (Mr Dalton fays) ſeems to be, 
for that ſuch as are to be bound apprentices in towns cor- 
porate, if their parents be of a competent livelihood, then 
their maſters ſhall be not only better ſecured, but fuch 
apprentices alſo in likelihood, ſhall have the better means 
to ſet up their trades after their time expired. And con- 
cerning ſuch whoſe parents have not 408. a year, they 
are fitter to be bound apprentices to huſbandry, and the 
like, in the N ' Dalt. c. 58. FE A 
But by reaſon of the great alteration in the value of 
money ſince that time, h 
uſe; for an eſtate of 40s, a year then, was equal to more 
than ohe feat go. nn al eee ALLA 


haye apprentices, as before this act. / 40, _ 


eighteen, to ſerve in huſbandry till twenty-one at the 


of 20s, a * to be certified under the hands and ſeals 


is proviſion is become of little 
But the citizens of Londen and Nortuich may take and 


3 Every 


Appꝛentites. 


3. Every perſon being an houſholder, and twenty-four In trades in mar- 
ar old at the leaft, and not occupying huſbandry, nor corporate, 


eing a labourer, dwelling in any market town not cor- 


_ porate, and exerciſing any art, miſtery, or manual occu- 


pation, may have to apprentice the child or. children of 
any other artificer, not occupying huſbandry, nor . 
a labourer, inhabiting in the ſame or any other ſuc 
market town in the ſame ſhire, 5 El. c. 4. ſ. 28. 

But no perſon dwelling in any ſuch market town, be- 
ing a merchant, mereer, draper, goldſmith, ironmonger, 


imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that his father and mother fhall have 


an eftate of inheritance or freehold of 3. a year, to be 
certified under the hand: and ſeas of three uſtices of the 


| ſhire where the lands lie, to the head officer of ſuch 


market tcwn where ſuch apprentice ſhall be taken, there 
to be inrolled of record. /. 29. 


4. Any perſon uſing the art of a ſmith, Fa vs 9% In any place; 


ploughwright, millwright, carpenter, rough maſon, plat- 
ſterer, ſawyer, lime-burner, brickmaker, bricklayer, tyler, 
ſlater, Welier, tyle-maker, linen-weaver, turner, cooper, 


miller, earthen potter, woollen weaver weaving houſhold 


cloth only, fuller otherwife called tucker or walker, burner 
of oare and woad athes, thatch-r or ſhingler, whereſoever 
he ſhall dwell, may take the ſon of any perſon as appren- 
tice, albeit his parents have no land. 5 El. c. 4. J. 30. 
5. Every owner of a ſhip of veſſel, — 

exereiſing the trade of the ſeas by fiſſiing or otherwiſe, and 
every gunner commonly called a canoneer, and every ſhip- 
wright may take apprentices for ten years or under; and 
every apprefitice ſo taken, being above ſeven years of ages 
ſhall be by the ſame covenants bound, ordered and uſed 
to all intents, according to the cuſtom of Londen, fo that 
the covenant or bond of apprenticeſhip be made by wri- 
ting indented, and inrolled in the town where the appren- 
tice ſhall be inhabiting, if it be a town corporate; if nct, 
then in the next town corporate : For which inrollment 
ſhall be paid not above 124. „ + 12- 


6. Every perſon that ſhall have three apprentices in any Number re- 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay-ſtrained. 


lor, or ſhoemaker, ſhall keep one journeyman z and for 
every other apprentice above three, one other journey- 
man, on pain of 10 l. half to the king, and half to him 


that ſhall ſue in the ſeſſions or other court of record; or 


Hf it is in a town corporate, then t6 be applied as by the 


charter. 5 El. c. 4. J 33. 
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At what ate. 


Binding to be by 
dee 


Apprentices, 


No hatmaker ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain of 51. a month, half to the king, and half to him 
that ſhall ſue in any court of record : ; fo this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 
before he be twenty-two years of age. 1 J. c. 17. 
33 N . 
F Weavers of ſtuffs in Norfelk and Norwich, that ſhall 
employ two apprentices, ſhall alſo employ two journey- 
men; and no maſter ſhall have above two apprentices, 
or any week boy, to weaye in the faid trade ; on pain 
of 51. a month to the king. 13&-14 C. 2. c. 5. /. 18. 


TT. Who pre compellable to be bound apprentices. 


1. If any perſon ſhall be required by any houſholder, 
uſing half a ploughland at leaſt in tillage, to be an ap- 
prentice and to ſerve in huſbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhall refuſe fo to 
do, then on complaint of ſuch houſekeeper to one juſtice 
(or head officer) he ſhall ſend for the perſon refuſing z 
and if he ſhall think the ſaid perſon meet to ſerve, and 
ſuch perſon refuſe to be bound, he may commit him to 
ward, there to remain until he be contented, and will be 


bound. 5 El. c. 4. /. 35 


2. But no perſon ſhall be bound to enter into any ap- 


prenticeſhip, other than ſuch as be under the age of twen- 


ty-one years. 5 El, c. 4. /. 36. 


Upon the. whole, the aforeſaid directions about the 
value of the parents eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The reſtrictions were originally intended 
(as appears by the ſtatute, 9 H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers in ancient time. And this ſtatute of the 5 Elix. 
is only a re- enacting, as it were, of former ſtatutes; and 
expreſſeth, that any perſon being an houſholder may take 
apprentice the ſon of any freeman, not occupying huſbandry, 
nor being a labourer, | ” 


III. Binding. 


1. One cannot be bound an Apprentice without deed, 
1 Salt. 68. . 53 SET 


= 2. And 


_ Apprentices. 


57 


2. And by the 5 El. c. 4. it muſt be by deed indented. And indented, 


25. ; 

4 x G. 2. Smith and Birch. An action was brought 
againſt the defendant, for enticing away and detaining the 
plaintiff's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon Evidence it appeared, 
that the ſtyle of the writing began This indenture, &c. but 
in fact the parchment was not indented, but was a deed 
poll. On exception taken to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 
bound by indenture. An infant can be bound no other 
way than as the ſtatute of 5 El. directs, which is by in- 
denture, and nothing can make this good. The deed 
cannot now be indented, for that would be a forgery. 
Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of ſigning ſuch deed, he cannot be 
accounted his apprentice, and by conſequence no action 
can lie for detaining the apprentice ; neither can the plain- 


tiff prove him to be his ſervant by this deed, for he has 


declared for an apprentice, and muſt prove him ſo to 
be. Therefore the plaintiff was nonſuited. S/. Ca. V. 1. 
222. | | 
But with reſpect to ſettlements, it is enacted by the 31 
G. 2, c. 11. that the apprentice may gain a ſettlement 
under ſuch writing, altho' it ſhall not be indented. 


3. And an apprentice muſt be retained by the name of And by the name 
an apprentice expreſly, otherwiſe he is no apprentice, tho' f an ar 


he be bound. Dalt. c. 58. 


rentice. 


4. And all indentures, covenants, promiſes, and bar- Binding other- 


by the ſtatute of 5 El. ſhall be clearly void in the law to 
all intents and purpoſes ; and every perſon that ſhall take 
any apprentice contrary to the ſaid act, ſhall forfeit 101. 
half to the king, and half to him that ſhall ſue in the ſeſ- 
ſions, or other court of record; or if it is in a town 


corporate, then to the uſe of ſuch town as by the charter. 


5 El. c. 4. ſ. 41. 
ol pari Apprentices) ſhall be on a 25. 6d. ſtamp; and 


the ſame ſhall not be given in evidence in any court till 
it be ſtamped, and the duties paid. 


gains, for having or taking apprentices, otherwiſe than vile, void. 


5. Ip the ſeveral ſtamp acts, the binding (except it be Stamp. 


6. And by the 8 An. c. 9, Beſides the "A ſtamps and Additional 
duties, there ſhall be paid the may of 6d. for every 20s. of amy. 


every ſum of 501. or under; an 
208. of every ſum above 50 l. given with any apprentice 


- 


and proportionably for greater or leſſer ſums ; to be paid 
r | | 
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Appꝛentices. 
Aud whers any thing, not being money, ſhall be given 
with ſuch apprentice, the duties mall be anſwered for the 
value thereof. ſ. 45. 


But this ſhal not extend to any apprentice, put out at 
the common charge of any pariſh or townthip, or out of 


any publick charity. /. 40. 


And the full ſum all be inſerted in the indenture in 
words at length, and ſhall bear date on the day of the ex- 
ecution thereof ; on pain that the maſter ſhalt forfeit 
double, half to the king, and half with full coſts to him 
that ſhall ſue. / 35. 

And no ſuch indenture fhall be given in evidence in 
any ſuit to be brought by Ly the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of his know- 
ledge, the ſum therein inferted was really and truly all that 
was directly or indirectly to be given with ſuch apprentice. 


Fe faid indentures, within the bills, ſhall be brought 
to the head office to be ſtamped with a ſtamp for that pur- 
* and the duties paid within one month after date. 

6. 
And elſewhere {aff be brought either to the head office 
within the bills, © or to a collector of the ſtamp duties out of 
2 ſaid limits, in two months after date, and the duties 
thereupon ſhall be paid, and the indenture ſtamped, if it 
be at this ſaid head office; otherwiſe ſuch colle&or ſhall 
indorſe on the indenture, a receipt for the duties in words 
at length, and fubferibe his name thereto; 7 37. 

And if if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within fix Doty, be bronght to the 
head office to be ſtamped. 1 85 

And all ſuch indentures w Lein ſhall not be inferted the 
full ſum directly or indirectly given, or whereupon the du- 
ties ſhall not be paid, or which ſhall not be ſtamped within 
the time limited, ſhall be void, and 68 available in any 


court or place, or to any purpoſe whatſoever; and the 


apprentice ſhall be incapable o f ExErcifing the faid trade, 


39. 
; © Moron, by the 9 4n, c, 21. If the Walter ſhall ne- 


Fle&t to pa y the duties within the time limited, he fhall 
forfeit 501. "half to the King, and half with full coſts to hinx 
who ſhall ſue. / 66. 

And by the 18 G. 2. c. 22. If Re ſhall nigitet to 
flic fame as aforchaid, he Mall, behdes all other penal ES, 


orteit 1 * J. 23, 24. DS 
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| contracted for. and the trade or profeſſion which they are 


Appꝛentites. | 
Bat by the 4 G. 3. c. 23, For the relief of perſons who 
have my bay to pay the faid, duties, or to inſert the ſaid 
ſums in words at length; upon payment of the ſaid duties 
on or before Sept. 29, 1764, the indentures ſhall be 
0 And there is the like indemnifying clauſe in ſome act 

every two of three year s. 8 
And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. /. 5. | 
And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 


under his hand ſigned in the preſence of one witneſs, require 


his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch payment 
demand of his maſter double the ſum contracted for in the 
indenture, and if not paid in three months after, may reco- 
ver the fame by action at law, with full coſts. And the 
apprentice immediately after payment of the faid double du- 
ties (if his apprenticeſhip mall 
ſignifying by writing under his hand, that he deſires to be 
diſcharged from his apprenticeſhip, ſhall be diſcharged ac- 
cordingly, and ſhall have the ſame benefit of the time he 
hath ſerved as he would have had in caſe he had been aſ- 
ſigned, or turned over to a new maſter. /. 6, 7. : 
And where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſhall pay the 
double duty at any time in two years after the end of his 
apprenticeſhip he may thereupon exerciſe his trade, and 
1 e ſhall be valid, and may be given in evidence, 
7 Finally, by the 5 G. 3. c. 46. Every chamberlain and 
other proper officer of every city and corporate, town, and 
8 where any clerk or apprentice or ſervant obtains 
his freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, 1775 names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and the ſums of mo- 
ney [but it is not ſaid, or other things equivalent] given or 


to 


not be then expired) and 


59 


40 
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to learn; and the date of the indentures : on pain of 20 l. 


half to the king, and half to him that ſhall ſue in any 
court of record, with full coſts. /. 18, 41. 


And all printed indentures ſhall have the following me- 


morandum printed under the ſame ;-viz. The indenture, 
<< covenant, article, or contract muſt bear date the dav 
it is executed ; and what money or other thing is given 
or contracted for with the clerk or apprentice, muſt be 
inſerted in words at length ; and the duty paid to the 
ſtamp office, if in London, or within the weekly bills 
of mortality, within one month after the execution, 
and if in the country, and out of the ſaid bills of mor- 
tality, within two months, to a diſtributor of the ſtamps 
or his ſubſtitute ; otherwiſe the indenture will be void, 
the maſter or miſtreſs forfeit 501. and another penalty, 
and the apprentice be diſabled to follow his trade, or 
to be made free.” And if any printer, Rationer, or 
other perſon, ſhall ſell or cauſe to be ſold any ſuch inden- 


cc 


ture, without ſuch memorandum being printed under the 


fame ; he ſhall forfeit 101. in like manner. /. 19. 
7. It ſeems clearly agreed, that by the common law in- 


fants, or perſons under the age of 21 years, cannot bind 


themſelves apprentices, in ſuch a manner as to intitle their 
maſters to an action of covenant, or other action, for de- 
parting their ſervice, or other breaches of their indentures : 
which makes it neceſſary, according to the uſual practice, 


to get ſome of their friends to be bound for the faithful 


diſcharge of their offices, according to the terms agreed 
on. Bac. Abr. Maſter and ſervant. B. 

But by the ftatute of 5 El. c. 4. Foraſmuch as there 
hath been ſome doubt, whether any perſon under 21 years 
of age, and bound to ſerve as an apprentice, in any other 
place than the city of Londen, ſhall be bound, accepted, 
and taken as an apprentice ; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or Iabour, ac- 
cording to this ſtatute, albeit he be within the age of 21 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures. 


Fs 9 x 


But this is to be underſtood” of a compulſion by the 
means preſcribed by the ſtatute ; for altho an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 


prentice for ſeven years, he may have the benefit to uſe 


his trade; yet neither at the common law, nor by any 
words of this ſtatute, a covenant or obligation of an in- 
5 ZN e 


ae 
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fant for his apprenticeſhip ſhall bind him. But if he miſ- 

behave himſelf, the maſter may correct him in his ſervice, 

or complain to a juſtice to have him puniſhed, according 

to the ſtatute. But no remedy lieth againſt an infant up- 
on ſuch covenant. Cro. Car. 179. 

Wb if his father, or other perſon, doth covenant for 
him ; ſuch covenant ſhall bind the father, or ſuch other 
perſon : as in the caſe of Whitley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants to 
pay the apprenticeſhip money ; the ſon covenants to ac- 
count for his maſter's goods; and in the concluſion, the 
father and ſon each bind themſelves for the true performance 
of all covenants and agreements therein. By the court : 
The end of binding the father was to anſwer wrongs done 
by the ſon, and he muſt anſwer for any ; and the covenant 
that each did bind himſelf muſt be ſo, where the ſon is 
bound to perform the thing for which the covenant was 
made; and this clauſe is uſually inferted, that the cove- 
nants may be taken diſtributively, to wit, that each of the 
covenantors ſhould perform his part ; and this makes the 
covenant of the ſon bind the father, who covenanted for 
him as well as for himſelf. 8 Med. 190. 

But a covenant between the maſter and a third per- 
ſon, the infant not being party, maketh not an appren- 
ticeſhip. 2 Salt. 479. 


JV. Binding of poor apprentices. 


1. The churchwardens and overſeers, or the greater Power to bind, 
part of them, by the aſſent of two juſtices (1 A:) may 
bind (A) any ſuch children, whoſe parents they ſhall judge 
not able to maintain them, to be apprentices where they 
ſhall ſee convenient, till ſuch man child ſhall come to the 
32 of 24, and ſuch woman child to the age of 21 or mar- 
; the ſame to be as effectual to all purpoſes, as if 
— child were of full age, and by indenture of covenant 
bound him or her ſelf. 43 El. c. 2. ſ. 5. 
2. And all perſons, to whom the overſeers ſhall by the Power to take; 
43 E!. bind any children apprentices, may take and —_ 
them as apprentices. 21 F. c. 28. 3 C. c. 4. /. 22 
3- By the ſeveral ſtamp acts, the indenture muſt be on Indenture to be 
a ſixpenny ſtamped piece of paper or parchment ; but is . 
exempted from the additional ſtamps and duties for mo- 
ney given with the apprentice. 
41. And where any poor child ſhall be appointed to be Peron: refating 
bound apprentice by the 43 El. the perſon to whom he is to . 
appointed to be bound, ſhall receive and provide for him, 
i 3 
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and alſo execute the other part of the indentures; and if 
th being thereof made by one 
of the churchwardens or overſeers, before two juſtices, he 
ſhall forfeit 101. by diſtreſs and ſale, by warrant (B) of 
ſuch juſtices, to the uſe of the poor of the pariſh or place 
where the offence was committed; ſaving always to the 
perſon, to whom any poor child ſhall be appointed to be 
bound apprentice, if he ſhall think himſelf aggrieved there- 
by, his appeal to the next ſeflions, whoſe order therein 
ſhall be final. 8 8 9 . c. 30. .. 5. : 
And as the churchwardens and overſeers have power to 
place out poor children, therefore they are proper judges 
of perſons who are fit to be their maſters ; and thoſe are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants ; but the ſame are to be 
approved of by the ruſtives, and if ſuch maſter is diſſatiſ- 
hed, he may = to the ſeſſions. Dalt. c. 58. 

T. 13 W. Minchamp's caſe. Two juſtices bound an ap- 
prentice to a merchant: He appealed to the ſeſſions, and 
the order was diſcharged. And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions; 


becauſe the act having made perſons compellable to take 


apprentices, and given an appeal to the ſeſſions, it was in 
the diſcretion of the juſtices at ſeſſions to determine, whe- 
ther it was or was not fitting to put an apprentice upon 
any one; and therefore the court would not diſturb 
what the ſeſſions had done, but confirmed the order. 
2Salk, 491. F | 

E. 13 An. 2 and Wag flaff. It was moved to quaſh an 
order to compel a perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, .ſhall give his apprentice two ſuits of 
cloaths. Upon debate, the court held this to be ill; for 
the juſtices. during the term of his apprenticeſhip cannot 


order him wages, they muſt only order him a maintenance 


as an apprentice, and cannot order him any thing after 
the term is ended. So the order was quaſhed. Foley 205. 
Se. C. V. 1. 48, : 


V. Money given to bind out poor apprentices. 


By the 7 FJ. c. 3. All money given by any perſon: to 

ually employed for the binding out apprentices, 
ſhall be employed in manner following, unleſs otherwiſe 
ordered by the givers; viz. All corporations, or towns 
corporate, and in places not corporate, the miniſter, con- 


ſtables, churchwardens, overſeers, or the moſt part of 
them, hall have the nomination and placing of ſuch ap- 


prentices, 
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prentices, and ordering of ſuch money; and if they ſhall 
not employ the ſame accordingly, every perſon offending 
hall forfeit 31. 6s. 8 d. half to the poor, and half to him 
that ſhall ſue. . 2. | 
And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, unt 
ſuch corporation, or to the other perſons appointed by this 
act in places not corporate, to take care of it, on condi- 
tion to repay it at the end of ſeven years, or within three 
months thereof; and if the apprentice ſhall happen ta die 
within the ſeven years, then within one year after ſuch 
death, and if the maſter ſhall die, then within one year 
after ſuch maſter's death. .. 3. | 

And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and 
if there are not then fit perſons to be bound apprentices, 
within the places where the money is given to be employ- 
ed, it ſhall be diſpoſed of for binding {ome of the pooreſt 
children of any adjoining pariſh, /. 4. | 85 

And choice ſhall always be made of the pooreſt children; 
and no ſuch apprentice ſhall be above 15 years of age 
when bound. /. 5. | | 

And the faid perſons, in places not corporate, ſhall 
_ yearly within a month after Eaſfer, account to their ſuc- 
2 before two juſtices dwelling in or next to the place. 
And if any of the truſtees ſhall break their truſt, or 
commit any offence for Which no penalty is given by this 


act; any perſon may petition the lord chancellor, who : 


may iſſue a commiſkon to hear and determine the ſame, 
and may levy the money miſemployed upon fuch defaulters, 
or otherwiſe upon ſuch able inhabitants of the place, as 
they ſhall think fitteſt ; and perſons aggrieved may appeal 
to the lord chancellor. 7. | | 


VI. Binding poor apprentices to the ſea-ſervice. | 
I. It ſhall be lawful for two juſtices, and for the head 


_ officers in corporations, and for the churchwardens and Who may be 


overſeers of the feveral pariſhes or townſhips, with the 
conſent of ſuch juſtices or head officers, to bind and put 
out any boy of the age of ten years or upwards, or who. 
ſhall be chargeable, -or whoſe parents ſhall-be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 
ſervice, to any ſubject being maſter or owner of any ſhip 
or veſſel, until he ſhall attain the age of 21 years. 2 & 
3 An, Cs 6, he 15 


Port. 
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And every perſon to whom any poor pariſh boy ſhall be 
put apprentice by the 43 El. may, with the conſent. of two 


Juſtices dwelling near the pariſh where ſuch poor boy was 


bound, or with the like conſent of the chief officer in a 
corporation, at the requeſt of the maſter, his executors, 


adminiſtrators, or aſſigns, by indenture affign over ſuch - 


poor boy apprentice, to any maſter or owner of a ſhip or 


Who ſhall take. 


Age to be in- 


' ferted in the 


indenture. 


pariſh from whence ſuch boy was bound. / 8. 


veſſel, uſing the ſea ſervice, during the remaining time of 
his apprenticeſhip. {. 6. | 

2. And every maſter or owner of a ſhip, from 30 to 50. 
ton burden, ſhall be obliged to take one ſuch apprentice, 
and one more for the next 50 ton, and one more for every 
hundred ton ſuch ſhip ſhall exceed the burden of an hun- 
dred ton; on pain of forfeiting 101. to the poor of the 
But no maſter ſhall be obliged to take any ſuch appren- 
tice, under 13 years of age, or who ſhall not appear to 


be fitly qualified both as to health and ftrength of body 


for that ſervice. 4 An. c. 19. /. 16. | | 
3. The boy's age ſhall be inſerted in the indenture, be- 


ing truly taken from a copy of the entry in the regiſter 


book (where it can be had), which copy ſhall be given 


and atteſted by the miniſter without fee: And where no 


What money 


ſhall be given 
with him. 


ſuch entry can be found, two ſuch juſtices, and ſuch head 
officers, ſhall as fully as they can inform themſelves of 
ſuch boy's age, and from ſuch information ſhall inſert the 
ſame in the indentures. 2 & 3 An. c. 6. ſ. 1. , 

4. And the churchwardens and overſeers ſhall pay down 
to the maſter, at the time of the binding, the ſum of 50s. 


for cloathing and bedding; and the charges by this act 


appointed, ſhall be allowed on their accounts. 2& 3 An. 
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5. The churchwardens and overſeers ſhall ſend the in- 


dentures to the collector of the cuſtoms at the port where- 
unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture 


of the regiſtry thereof, ſubſcribed by him, without fee. 


And if he ſhall neglect or refuſe to enter ſuch indentures, 


and indorſe the ſame, or make falſe entries, he ſhall for- - 
feit 5 J. to the poor of the pariſh from whence ſuch boy 


was bound. 2& 3 An. c. 6. /. 5. | 


6. Such apprentice ſhall be conveyed to the port 


to which his maſter belongeth, by the churchwardens and 


overſeers, or their agents; and the charges thereof ſhall 


be paid as by the vagrant act of 11 & 12 W. 2 U 3 An. 


c. 6. J. 10. 
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That is to ſay, out of the gaol and marſhalſea money 
which' by the 14 n 3 10 directed to be paid out of 
tke general county rate. © | | — 1 
7. The counterpart of the indenture ſhall be ſcaled Counterpert 
and executed by the maſter, and atteſted by the collec- be then c, ; 
tor of the port, and the conſtable or other officer who 
cCxtties the apprentice'; which officer ſhall tranſmit. ſuch 
coutiterpart' to the churchwardens and overſeers of the 
place from whence the apprentice was bound. 2 & 3 An. 
6. 6. / 11. | 5 
8: And the collector or his deputy ſhall tranſmit a cer“ Prote sion frouſ 

tificate under his hand, to the commiffioners of the ad- Ving impreſied, 
miralty, containing the name and age of ſuch apprentice, 

and to what ſhip he belongs; and on receipt of ſuch cer- 

tificate, a protection ſhall be made and given gratis to 

7 4 till he attain the age of 18 years. 2 & 

3 Au. c. 6. , 5. | 
Alſo als perſon who ſhalt voluntarily bind himſelf l 
apprentice to the ſea ſervice, ſhalt not be impreſſed for 

three years from the date of his indentures ; which in- 

dentures ſhall be regiſtred, and certificates thereof gi- 

ven and tranſmitted by the collector as aforeſaid ; on 

receipt of which" certificates, protections ſhall be made 2 
and given for the firſt three years, without fee. id. 


But by 4 A; c. 19. No perſon of the age of 18 years 
fall have Fr prot Ro Kale ben imprefled, who ſhall 
have been in any ſea ſetvice, before he bound himfelf ap- 
ptentice. /. 17. hy | | 
Hut every perſon not having before uſed the ſea, who 

ſhall'bind himſelf apprentice” to ſerve at ſea, ſhall be ex- 
empted from being impreſſed for three years: and the 
commiſſioners of the admiralty, on due proof of the cir- 
cumſtances, ſhall grant a protection accordingly, without 


. | | 2 
9. When ſuch pariſh or voluntary apprentice ſhall be im- When impreſſed; 
preſſed, or voluntarily enter into the king's ſervice, the the matter to 
owner or maſter, his executors, adminiſtrators, or aſſigns, 
ſhall be intitled to able ſeamens wages; for ſuch of the ap- 
prentices, as ſhall upon due examination be found quali- 
fied for the ſame, notwithſtanding their indentures of ap- 
pftenticeſhip. 2 & 3 An. c. 6. 55 . | 
10. Such poor boys bound out, or affigned over, to the Exempted from 
ſea ſervice, until they ſhall attain to the age of 18 years; e 6 d. a month, 
ſhall be exempted from the payment of 6d. a month to 

Greenwich hoſpital, 2 & 3 An. c. 6. /. 7. 
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po” he clears out of ſuch port, give an account in writing 
| » under his hand, to the collector, containing the names 
and number of ſuch apprentices as are there remaining in 
2 -.. = hi&:(ervice,.. 2.5, 3:44. 16:6... {chop "RF 
ame to be 132. And every cuſtom-houſe officer ſhall inſert at the 

ane pottom of their cocquets, the number of men and boys 


bing the apprentices by their names, ages, and dates of 
their indentures, for which no fee ſhall be taken. 2 & 
3 An. c. 6. . 14. N 

kept in che 


ports, containing the number and burden of all ſhips belonging 


to the port, together with the maſters or owners names, 
and alſo the names of all ſuch apprentices in ſuch ſhips, 
and from what pariſhes and places they were ſent ; and 
. ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeſſions, or to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required ſo to do; and every collector. refuſing or 
neglecting to ſend ſuch copy, ſhall forfeit 51. to the poor 
of the pariſh from whence ſuch boy was bound. 2 & 3 
. | 3 
14. Two juſtices near the port, and mayors of towns 


Differences be- 
tween ſuch maſ- 
bl hip or veſſel ſhall at jiny time arrive, may determine all 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea ſervice, and make ſuch order therein 
as they are now enabled by law to do, in other caſes be- 
2 tween maſters . and apprentices. 2 & 3 An. c. 6. ſ. 12. 
= Penalties, 15. All the penalties aforeſaid ſhall, by warrant of 
3 two juſtices of the county, city, or town corporate, be 
. levied by diſtreſs and ſale. 2 & 3 An. c. 6. /. 18. 


or his executor or adminiſtrator may aſſign over ſuch ap- 
ment of apprentices. 4 An. c. 19. / 16. | 


Note, By the 2 G. 3. c. 15. Maſters, apprentices, 


mariners, and others employed in fiſhing veſſels upon the 


being impreſſed. /. 22, 23, 24, 25 


PII. Differmees 


e ſhall after his arrival into any port aforeſaid, and before 


on board the reſpective ſhips at their going out, deſcri- 


Reyiftry to be 13. And the collector in the port ſhall keep a regiſter, 


corporate, in or near adjoining to ſuch .part, to which ſuch 


Maſter dying. 16, If the maſter ſhall die, during the term, his widow, | 


* prentice to any other maſter who hath not his comple- 


coaſts, are exempted, during ſuch their employment, from 


* 
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Appꝛentites. 
VII. Differences between the maſter and apprentice. 
1. The maſter is allowed by law with moderation to Maſter m 
chaſtiſe his apprentice. Dat. c. 58. 8 PI 
2. An apprentice being by deed, cannot be diſcharged Whether the 
but by deed : but the maſter and apprentice may, b —_ himſellf 
agreement between themſelves, leave each other; and if — 9 
ſo, then the maſter may give leave under his hand for the | 
apprentice to depart; and then one juſtice out of ſeſſions 
may diſcharge him, allowing the cauſe of his departure, 
Dale. c. 58. 6 Mod. 182. ? 
But it ſeemeth that this ſhall not extend to pariſh ap- 
prentices, for that there the overſeers are parties to the 
contract, which cannot therefore be avoided by any agree- - 
ment between the maiter and his apprentice. 
But if the maſter and his apprentice cannot agree, they $ 
may proceed in one of theſe two ways; either upon the 
ſtatute of the 5 El. c. 4. or upon the ſtatute of 20 G. 2. 
c. 19. e . of | 
3. By the 5 El. c. 4. If any ſuch maſter ſhall miſuſe or Differences bes 
7 aff at his e i 2 apprentice ſhall . any dere * > i 
Juſt cauſe to complain, or the apprentice do not his duty to his , El. . 4. 
maſter, then the ſaid maſter or apprentice being grieved, and 
having cauſe to complain, ſhall repair unto one juſtice (C D) 
of the county, or to the mayor. or other head officer of the 
city, town corporate, or market town, or other place where the 
maſter dwelleth ; who ſhall by bis wiſdom and diſcretion take : 
ſuch order and direction between the maſter and his apprentice 
| as the equity of the cauſe ſhall require; and if for want of 
good conformity in the maſter, the ſaid juſtice (or head officer ) 
cannot compound and agree the matter, he ſhall take bond of the A if! 
ſaid maſter to appear at the next ſeſſions; and on his appear- F [4 
ance, and hearing of the matter there, if it be thought meet 


to diſcharge the ſaid apprentice, then the juſlices, or four 9 1 
them at the leaſt (1 Q.) or the ſaid mayor or other head . | | fe 
ficer, with the conſent of three other of his brethren, or men of © . Sl . 


beſt reputation in ſuch city, town corporate, or market town, 
ſhall have power, in writing (E) under their hands and ſeals, - 
to pronvimce and declare, that they have diſcharged the ſaid 
apprentize of his apprenticehood, and the cauſe thereof: And 
the ſaid writing, being inrolled by the clerk of the peace, or - 
town clerk, among /t the records, ſhall be a e gre. 
' for the apprentice againſt his maſter, his executors admi- 
niſiratars. And if the deſault ſhall be found to be in the ap- 
Prentice, then the ſaid juſtice, or the ſaid mayor or other head 
officer, with the aſſiſtance A ſhall cauſe ſuch due cor- 
TOLD 2 rectian 


* 


* "Mm b * * | : 

| > | 5 

* Appzentttes. | 
reftion and puniſhment to be adminiftred- unto him, as by their 
. wiſdom and diſcretions ſhall be thought meet, ſe 35. 

7 uch maſter] That is, any ſuch maſter as is before 
ä in be 1 in Ne . ſpecified; 
and. the former reſolutions confined the ſenfe of the fta- 

.tute to ſuch trades only, but the latter adjudications ſeem, 

to extend the equity thereof to other trades not men- 

1 tioned in the ſtatute; as in the following inftances : | 
XN. 7. K. and Gately. On a certiorari it was moved 
to quaſh an order of ſeſſions, for the difcharge of one Eu- 
ward Green from his apprenticeſhip to the defendant Gately. 

The fact was, that Gately was a mountebank, and being 

5 a place in Yorkfire, where, he kept a publick ſtage, 

Treen was by indenture bound apprentice to him in this 


” _ 


and, ever fince continued in the employ. After which, 
being with his maſter Gately, in Middleſex, he complai 


va . 


ts the juſtices, that his maſter did not teach him the trade. 


that the | | 
confined, and extends only to apprentices mentioned in 
ar furgeon nor mountebank is 


And M. 12 5 A and Furneſe. It was held, that the ; 
ſtatute extends only to the trades therein mentioned; and 
therefore not to a glaſs bottle maker. Ca. of S. 29. % 

On the other hand, in the caſe of T. and Collingbourn, 
A. x2 C. Exception was taken to an order of diſcharges 


2, 
; 
. 
; 
f 
F 
E 
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. 
lated. A 


that 


Hat the juſtices could not diſcharge the apprentice, be- 


cauſe the trade to which he was 2 vz. a glazicy 
was not within the ſtatute: But not ve 
formerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been 
other wiſe. E 1410. Str, 663. | 

Shall miſuſe or evil imireat his apprentice] An apprentice, 
933 ſent by kis maſter to the Ee Hrdfes : It 
was adjudged, that the maſter cannot compel his appren- 
tice to go beysnd the fea, except the maſter go with him; 
but he may ſend him to any part of Eugland. 13 Ju. Cr- 
wentry and Wmdall. Brownl. 67. | 
But 6therwiſe, if it be expreſly agreed, or the nature of 
the apprenticeſhip doth import it; as if the taſter be a 
— adventurer, or ſailor. Hob. 134. 

Evil intraat] E. 8 G. 2. K. and Eaſman. An apprentice 


was diſcharged, the maſter having uſed him unkindly, and 


refuſing. to provide for and entertain him: But by the 

coutt, this is not a good ground for the — for 

there is a power to oblige the maſter to receive and en- 

2 the apprentice, and hg him wnkindly is too looſe, 
ne : 


maſter cannot now have the end of the binding, whic 
was, the ſervice of his apprentice. But it was anſwe 
that the ſtatute only impowers the juſtices to diſcharge-for 
miſbehaviour, and not for fickneſs. And quaſhed by the 
-ourt ; for the maſter takes the apprentice for better and 


tice. It was moved to confirm the order, becauſe ic 


worſe, and is to provide for him in ſickneſs and in health. 


Str. 99. 
Sball repair ums one juſtice] Upon an order made at the * 
ſeſſions to di an appfentice, it did not appear, that 
he applied to a juſtice firſt. And Hott Ch. J. was 
of opinion; that the ruſtice hath power to make an order, 


and if obeyed by the maſter, then the ſeſſions can have no 
| ; if difobeyed, then the juſtice upon complaint may 
ind the maſter to the ſeſſions, and that the ſeſſions have 
no power otherwiſe, 1 Salt. 67. | 


owed; for tho? 


x, 
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Appꝛen tices. 
T. 13 V. K. and Johnſon. Exception was taken to an 
order for diſcharging an apprentice, that the complaint was 
made originally at ſeſſions, without any previous applica- 
tion to a ſingle juſtice out of ſeſſions: Holt Ch. J. delivered 
the opinion of the court, That the order was good; if it 
had been a new queſtion, he ſhould have held a prior ap- 
plication to ſome juſtice out of ſeſſions neceſſary; but after 
ſo many orders affirmed in this court, which have been 
otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 
So alſo, in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, —It hath been ſo often | reſolved, that the 
ſeſſions hath an original juriſdiction, that we will not 
ſuffer it now to be made a queſtion, though it might be 
doubtful upon the ſtatute itſelf, Str. 143. 07 
And, T. 12 GC. K. and Davie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 


Or to the mayor or other head officer] M. 12 G. K. and 
Collingburne. An order of ſeſſions was made at Hicks's 


Hall, for the diſcharge of an apprentice to a freeman of 


the city of London, and who was bound and inrolled there. 
And the order being removed into the king's bench, the 
queſtion was, whether the court of ſeſſions at FHicks's Hall 
hath any juriſdiction to diſcharge an apprentice. to a free- 
man of London (eſpecially as there is a ſaving in the act, 

of the cuſtom of the city of London) ; or whether he 


ought not to be diſcharged by the mayor's court only. It 
appeared, that the apprentice lived with his maſter out of 


the city of London, and within the juriſdiction of the juſ- 
tices of Midadleſex. To this exception it was anſwered, 
that the ſtatute doth not regard where the binding or in- 
rolling is, but gives the juriſdiftion expreſly to the juſ- 


tices where the maſter lives; and if this did not belong 


to the juſtices of Midaliſex, where the maſter lives, there 
would be a failure of juſtice : for neither the chamber- 
lain, nor any other city magiſtrate, have power to com- 


pel the maſter's appearance before them. The court af- 


firmed the order of diſcharge, and ſaid they would not 
take away the juriſdiction of the mayor's court, but only 
give a concurrent juriſdiction to the juſtices for the coun- 


ty. And it would be very inconvenient, to have appren- 


who live in diſtant countries, obliged to come up to the 
mayor's court to get themfelves diſcharged : And the 
words of the ſtatute arc very plain; for they give the ju- 


tices to a freeman of ner, bl are bound there, and 


riſdiction 


* 


* > a I 
0 


* 


Appꝛentices. 
* to the juſtices where the maſter dwelleth. Str. 
On his appearance] E. 13 W. Ditton's caſe. It was moved 
to quaſh an order made for the diſcharge of an appren- 
tice. - The queſtion aroſe upon the clauſe of the ſtatute, 
which directs, that upon appearance of the maſter, the 
apprentice may be diſcharged by four juſtices, after one 
Juſtice out of ſeſſions hath endeavoured to compoſe the 
matter in difference. And in this caſe it was objected, 
that Ditton the maſter was bound over to appear, and did 
not; and the juſtices have but a limited juriſdiction, and [ ö 
i 


it is expreſly directed by the act, that the diſcharge is to 
be made on the appearance of the maſter; beſides, there 
is another remedy, to proceed on the recognizance which 
is forfeited by not appearing. By the court; The act | | 
muſt have a reaſonable conſtruction, ſo as not to permit | 


the maſter to take advantage of his own obſtinacy ; and 

it would be very hard, that ſuppoſing the maſter is pro- | 
fligate, and runs away, the apprentice ſhall never be diſ- I 

charged. 2 Salt. 490. fx: 895 _ 
H. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 

ing an apprentice was quaſhed, becauſe it did not ſet 

forth, that the maſter was ſummoned, or did appear. 


Str. 143. . 1 | 4 
So alſo, E. 8 G. 2. K. and Eaſman. The order was at. || 
quaſhed, becauſe it did not appear that the maſter was 1 


preſent or ſummoned, which it is plain the act intended 
he ſhould be. Str. 1013. 

Inrolled by the clerk F the peace] T. 4 C. K. and inha- t 
bitants of Hales Owen. The order of diſcharge was not Mi þ 
inrolled ; and by the court for that rzaſon held ill. 5 


599 | | | 
| Shall be a ſufficient diſcharge for the apprentice againſt his 
maſter] But as the juſtices wy diſcharge the apprentice 
from his maſter, for ill uſage; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly be- * 16 
haviour. Read. Appr. | ; * 
. Diſcharge] T. 13 . K. and Johnſon. Exception was 
taken to an order of diſcharge, that the juſtices had or- 
dered money to be returned: But by the court, the or- 
der is good. And Holt Ch. J. ſaid, he never doubted f 7% 
that matter, for it is a power conſequential upon their ju- " v1 
riſdiction to diſcharge. 1 Salk. 68. Fi i 
But in the caſe of XK. and Vandeleer, M. 4 G. The juſ- | 
tices at the ſeſſions did order an apprentice to be diſ- 
charged, and that the maſter having received 51, wi 
e „ bim 


3 


Apprentices, * 
him, ſhquld refund 31. as a further proviſion for hi 
This — moved to be quaſhed, — the ſtatute w ich 
gives the juſtices power to diſcharge, gives them no au- 
thority to order any money to be returned. By the court; 
; It is very hard, that if the maſter miſuſeth his apprentice, 
| the next day after he is bound, he ſhould pay back nothing 
| | if he is diſcharged: It will be an encouragement to maſ- 


ters to treat their apprentices ill; but the ſtatute being 


ſilent, the order muſt be quaſhed. Str. 69. 


| 9 
Nevertheleſs, this doctrine of refunding ſeemeth now 
to be eſtabliſhed, as founded on great reaſon, tho? not 


. ftzhorized to diſcharge according to their difcretions, when the 


| ſon, it is but juſtice the maſter ſhould return part of the 
2 money he has received with his apprentice, to place him 
out with a new maſter. 2 Bac. Abr. Maſter and ſer- 


_ vant. C. 


- And in the caſe of K. and Amis, T. 7 G. 2. it was 


held, that an order on the maſter to return money is good, 
tho! it is not averred that he had any with the apprentice z 
far the order being to return money is a neceſſary proof of 
the receipt of it; and the juſtices in their orders are not 
obliged to ſet forth all the ſteps they take in their proceed - 
_ ings, there being nothing in the act which makes it ne- 
ceflary'; and there is a known and eſtabliſhed diſtinction 
between orders and convictions. id. | 
In the chancery, Jan. 22. 1745. Ex parte Sandly. T 
petitioner, on the tenth of January 1744, was put a 


80 I. was given with him as an apprentice for 7 years, 
In July following, a commiſſion of bankruptcy was taken 


ſignees were choſen, who ſell off the bankrupt's effects, and 
he is now the ſuperviſor of the preſs to the purchaſer, 
and become incapable of performing his part of the con- 


him out apprentice to another maſter, and the commiſſion 
being a recent one, probably no dividend may be made 
in a year, or a year and half; ſo that all this time will 
bie loſt to the petitioner. Upon theſe circumſtances, tha 
= petitioner prayed, that on deducting 10 1. out of the 801, 

for his board with the bankrupt during the fix months he 
lived with him, the aſſignees might be ordered to pay 


already come to their hands, and not oblige him to prove 
it as a debt under the commiſſion. The lord chancellor 
— 2 © Hardwicke 


expreſly mentioned in the act; for the juſtices being au- 
end of the apprenticeſhip cannot be attained with one per- 


prentice to Hard, a bookſeller at York, and the ſum of | 


out againſt Ward; and being declared a bankrupt, aſ- 


tract, nor is the petitioner able to raiſe any money to put 


him the ſum of 70 l, out of the effects of the bankrupt ; 


h. 
h 
0 
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Har dwicke was at firſt doubtful, and ſeemed inclined to 0 
grant the petition, but on ordering ſearch to be made for * 
er and ſeveral being produced wherein it was „ i 

irected that apprentices ſhould come in as creditors only, 0 
after deducting for the time they lived with the bankrupt, 
upon the remaining ſum; it was. ordered accordingly in 
this eaſe, and that the derer ſhould be admitted a 
creditor for 701. only. Tracy Athyns 149. | | 

Shall cauſe due correction and puniſhment to be adminiſir, 

This being left indefinite, it ſeemeth moſt appoſite, tha 
the juſtice commit the apprentice to the houſe of correc- 46 
tion for a time, to be kept to hard to labour, ar other- | | | 


charge (H) the apprentice by warrant or certificate under their 


- Ceedings. / 6. _— 
. I any apprentice of huſbandry, or of any art or W be 
occupation aforeſaid, ſhall flee into any other ſhire, the hire. me” 21 


his body, returnable before them at what time fhall pleaſe. 
them; ſo that if he come by ſuch proceſs, he may be put 


— 


k 


4 * 


2: and Daniel. 


N. 


| f Apprentices. - 


by priſon, till he find ſufficient ſurety well and honeſtly 
; 


ſerve his maſter. 5 El. c. 4. . 47. | | 7 
And by the 24 C. 2. c. 55. If a juſtice ſhall iſſue 
a warrant againſt ſuch perſon, and he ſhall eſcape into an- 


other ſhire ; the conſtable or other perſon, on having the 


warrant indorſed by a juſtice in ſuch other ſhire, may ar- 
reſt him there, and carry him before a juſtice in ſuch other 
ſhire, if the offence is bailable, to find-bail, or elſe ſhall 
carry him back before a juſtice in the ſhire from whence 
the warrant did firſt iſſue. . 


hg | VIII. Apprentice feealing bis maſters goods. 


eq, By the 21 H. 8. c. 7. Servants going away with their 
maſter's goods, with intent to ſteal them, ſhall be guilty 
olf felony; but not to extend to apprentices. _ 


And by 12 An. ft. 1. c. 7. Perſons ſtealing to the value 
of 40s, being in a dwelling houſe or outhouſe thereto be- 
longing, tho ſuch houſe be not broken, and tho' no per- 


ſon be therein, are excluded from the benefit of clergy. 
But this not to extend to apprentices under fifteen years 


of ape... © 


* » 


But if 97 5 fifteen years of age, they ſhall be guilty 


as other perſons. 


ih IX. Inticing away an apprentice. 


Taue inticing of an apprentice ta depart from his maſter, 


is not an offence of a publick nature, for which an in- 


dictment will lie; but the party's remedy is by an action 


. 


on the cafe, which he may well maintain. 6 Mod. 182. 


Aﬀrening apprentices, (N.) 


* — 


The maſter aſſigning, and the apprentice himſelf bon? 


ſenting, will not make him an apprentice to the affignee 


within the fifth of El. But by the cuſtom of London, he 


may be turned over to another. Datt. c. 58. 
And an aſſignment to the ſea ſervice is good by act of 


parliament, as is before mentioned. 
E. 36. K. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a per- 


ſon was bound an apprentice to Barnes by the pariſh offi- 


cers, and Barnes had aſſigned him to another, that the 
aſſignment is void, and they direct Barnes to take his ap- 


T prentice again, But by the Court; The ſeſſions bad no 


power 


TT.. ⁊ᷣͤ v ad a dtd a i 


ge. 
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Appꝛentices. 
power to judge of the validity of a deed, or to hinder a 
man from aſſigning his apprentice. The covenant to pro- 
vide for him is well performed, if the perſon to whom he 
4s bound aſſigns him to another to provide for him. Where- 
fore the order was quaſhed. Foley 155. Str. 48. 

For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take care of his apprentice; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 
. may be compelled to do it, and he may take his remedy 
over. Se. C. V. 1. 110. Wl | 


”- 


AI. Maſter dying. 


It hath been ſaid, that if the maſter dies, the appren- 
tice goes to the executor or adminiſtrator to be maintain- 
ed, if there are aſſets; but the executor or adminiſtrator 
may bind him to another maſter for the remaining part of 


his tie. | 


And in M. 10 V. K. and Peck. Eyre J. held, that an 


apprenticeſhip is a perſonal truſt between the maſter and 
ſervant, and determines by the death of either of them; 
and by the death of either of them, the end and defign of 
the apprenticeſhip cannot be obtained; and it may be the 
executor is of another trade ; he admitted covenant would 


lie againſt the executor, but in that there is no inconve-. 


* 


nience, becauſe the executor may make his defence b 5 ry 


pleading no aſſets, or debts of a higher nature. Holt C. 
J. faid, that by the cuſtom of London, the executor ſhall 
put the apprentice to another maſter of the ſame trade ; 


and that in other places, it would be very hard to con- 


ſtrue the death of the maſter to be a diſcharge of the co- 
venants ; he ſaid, it had been held, that the covenant for 
inſtruction failed, but that he ſtil] continues an appren- 
ttice with the executor, as to maintenance. 1 Salk. 66. 
E. 20 G. 2. Baxter (widow and executrix) againſt 
Burfield. In debt on bond, conditioned for Matthias An- 
dier ſon's performance of the covenants in an indenture of 

apprenticeſhip, whereby he was bound to the plaintiff's 


teſtator, who was a mariner: the defendant pleaded, that 


Anderſon ſerved faithfully to the death of the teſtator: the 


plaintiff replied, that ſince the death of the teſtator, An- 


derſon had abſented from her ſervice: to which there was 
a demurrer. And after argument at bar, Lee Ch. J. deli- 


vered the reſolution of the court, viz. That they were all 


of opinion the defendant ſhould have judgment; and * 
833 g n * "y 4 
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the executrix could maintain no ſuch action. The binding 
was to the man to learn bis art, and ſerve him, without 
any mention of executors. And as the words are confi- 
ned, fo is the nature of the contract; for it is fiduciary, 
and the apprentice is bound from a perſonal knowledge of 
the integrity and ability of the maſter. H. 8 An. Horne 
and Blake; an award that an apprentice ſhould be afſign- 
ed, was held void; unleſs there was a cuſtom, or the con- 
currence of the apprentice. And they held, it was not 
material, that according to Cre. Eliz. 55 3. the aſſets were 
liable on the maſter's covenant to maintain. Therefore 
judgment was given for the defendant. Str. 1266. 
Note, the words in Cre. Elia. 553. are theſe: A cove- 
nant lies againſt an executor in every caſe, altho* he be 
not named; unleſs it be ſuch a covenant as is to be per- 
farmed by the perſon of the teſtator, which they cannot 
perform. ea Ro | | ; 
But in the caſe of K. and Eaft-Bridgeford, T. 12 G. 2. 
Upon a ſpecial order it was ſtated, that an apprentice up- 
on the death of his maſter, was with his own conſent 
turned over by the widow (who had taken no adminiftra- 
tion) to another maſter whom he ſerved. And the court 
held it a good ſettlement in the laſt pariſh, within the rea · 
fon of thoſe caſes, where an apprentice was bound to a 
perſon in one pariſh, but with the maſter's conſent ſerved 
with another perſon in another pariſh, and there gained 
à ſettlement. Str. 1155. But upon the face of this caſe 


EE it apears, that the aſſignment by the widow was with the 
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apprentice's conſent ; and ſo it became in effect a new ap- 
prenticeſhip: but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reaſon of the caſe abovementioned of Baxter 
and Burfield, and conſequently that ſuch aſſignment would 

have been of no effect. "+ By 
1 27 G. 2. K. and pariſh of Siliſſan. It was moved 
to quaſh an order of ſeſſions, upon this caſe : George M hit. 
worth was put out as a pariſh apprentice at Ekren ; ſerved 
ſeveral years; ran away three quarters before he became 
21 years of age: his maſter dies; and after, he hires hint» 
ſelf for a year at Siliſfon; and after that, for another year 
with another perſon ; and ſerves thoſe years; and received 
the wages to his own uſe. The executors knew of theſe 
ſervices, and ſuffered him to remain in them without mo- 
leſtation. The queſtion was, Whether the apprentice- 
ſhip was determined by the death of the maſter, and the 
apprentice thereby became ſui juris? The order of the 
two juſtices was, that he had a ſettlement at 1 | 
: F & W LE 


where he was hired ; the order of ſeſſions, that it was at 
Eben, where his apprenticeſhip was. he court held, 
that he gained a ſettlement at Siliſton by his ſervice there; 
and quaſhed the order of ſeffions. 

In the court of chancery: M. 30 C. 2. In the caſe of 
Lam againſt. Bowden and Eyles. The maſter received with 
the apprentice 250. and died within two years, the ap- 
prentice having for that time been employed only in infe= + 

jor affairs, It was. decreed, after debts on ſpecialties paid, 

t the executors repay the 2501. as a debt due on fimple 
contract; deducting after the rate of 201, a year, for the 
maintenance of the apprentice, during the time he lived 
with his maſter, Cha Ca. Finch. 396. | 


UI. Apprentices ſatting up their Trades, 


By the common law, no man may be prohibited to work 

in any lawful trade or in more trades than one, at his plea- 
ſure. 11 Co. 53. | | 5 

So that without an an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades; therefore an act of parliament. 
made to reſtrain any perſon herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmance of the com- 
mon law. FO | | 

The reſtraining clauſe in the ſtatute of 5 El. c. 4. is as 
follows : It ſball not be lawful to any perſon, to ſet up, occu- 
py, uſe, ar exerciſe, any craft, miſtery, or occupation now uſed#9 
or accupied within. the realm of England or Wales, except b 
ſhall have been braught up therein ſeven years at the leaſt as an 
| apprentice by this flatute, nor to ſet any perſon on mori therein, 
except he ſhall. haue been apprentice as afareſaid, or elſe having 
ſerved as an apprentice will become a jnurneyman, or hired by 
the year; on pain of 40s. a month, half to the king, and half 
to him that at ſue in the ſeſſions, or 'ather court of record; 
er if it is in a. town corparate, then to be diſpoſed of as other 
 frues by the charter. ſ. 31. | 


It ſhall not be lawful] This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a. 
cuſtom as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 
to be within this ſtatute, 2 Salk. 610. ES 

- To any perſon] But by the 15 C. 2. c. 15. Hemp work- 
ers of all kinds, net makers, and makers of tapeſtry hang- 
ings axe excepted; who may ſet up without having ſerved. 


And 


Appꝛentices. 
And by 3 G. 3. c. 8. All officers, mariners, and ſol- 
iers, who have been employed in his majeſty's ſervice, 
and not deſerted, may exerciſe ſuch trades as they are apt 
for, in any town or place. | ia 
And by 6& 7 V. c. 17. An apprentice diſcovering 
two offenders guilty of coining, ſo as they be convicted, 

ſhall-be deemed a freeman, and may exerciſe his trade as 

if he had ſerved out his time. /. 12. | 


2e ſet up, occupy, uſe, or exraje] T. 3 V. Hobbs and 
Young. Exerciſing a trade by others who have ſerved ſe- 
ven years is within the ſtatute ; for he that hath not ſerv- 
ed an apprenticeſhip is thereby reſtrained to work as a tra- 


der, either by himſelf or others; for the intent of the adt 


is, to annex the benefit of trade to ſuch as underwent the 
hardſhip of learning it, thereby to encourage labour in 
youth: And few would undergo the trouble of being ap- 


2 Salk. 610. 


If a man uſe, the trade of a tallow chandler, baker, 


brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſel- 
ling any for lucre and gain, he may lawfully do it; but 
he cannot retain any apprentice therein; but he may hire 
one to be his ſervant, who is ſkilful in that trade or occu- 
pation. 8 Co. 129. 5 
Noto uſed) That is, on the 12th of Jan. 1562. when 
chat parliament began; and this reſtraint ſhall not extend 
any further, than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. I Roll. 


Rep. 10. 1 Ventr. 326, 346. 
Miibin the realm of England and Wales] M. 1 G. 2. K. 


and Lifter. Indictment for uſing the trade of a dry ſalter, 


on the 12th day of Jan. in the 5th year of Elix. Which 


being a craft, ve Fe or occupation uſed in this kingdom 
the court held to be ill; for that the words in this king-. 


dom tie down the indictment to the kingdom of Great 


Britain, as it is at this day; whereas it ſhould have been 
in England, or in England and Wales. Seſſ. C. V. 2. 160. 
H. 3 G. 2. K. and Monro. It was moved to quaſh an 

indictment for exerciſing the trade of a baker, the defen- 

dant not having ſerved a legal apprenticeſhip, The ex- 
ception was, that the trade was not laid to be uſed within 


the realm of England and Wales at the time of the act. But 


the court ſaid, the trade of a baker is within the 3 
N 1 0 


prentices, if they might employ others to work for them. 


„ 


— — 


Appꝛentices. 


che act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only 


o 


1 Barnardiſt. 277. 


falls within the general concluſion of thegclauſe at laſt. 


Except he ſhall have been brought up therein ſroen years] 
E. 11 V. K. and Fox. Indictment for uſing the trade of 


à taylor, not having ſerved ſeven years, was quaſhed, be- 


cauſe it is ſaid only, not having ſerved as an apprentice 


within England or Wales ; for it may be he did ſo beyond 


ſea, and if it were any where it ſufficeth. 1 Salt. 67. 


: ts an apprentice] E. 5 An. 9. and Maddex., By Fe 


court; Upon indictment on this ſtatute, in evidence we 


allow following the trade for ſeven years to be ſufficient, 
without any binding, this being an hard law. 2 Salk... 


613. | | | 3 

| But in the caſe of K. and Morrice, T. 3 G. 2. Onan 
indictment for exerciſing a trade, without having ſerved a 
legal apprenticeſhip; the defendant offered to give evi- 


dence of his having exerciſed this trade for ſeven years, 
as being tantamount to his having ſerved. an apprentice- 


ſhip for that time. Eyre chief juſtice ſaid, that the caſes 


indeed had gone fo far, as to allow a wife's living in the 


ſhop with her huſband for ſeven years to be equivalent to 
an apprenticeſhip; but he thought the preſent caſe not 


ſtrong enough to come up to the 3 of the ſtatute. 
Accordingly the evidence was diſallowed. 

367. FVV 
Or elſe having ſerved as an apprentice, will become a jour- 


neyman] M. 26 C. 2. K. and Moor. The defendant was 


indicted for uſing the trade of a weaver, not having ſerv- 
ed as an apprentice ſeven years, the evidence was, he ſerv- 
ed fix as an apprentice, and had fince as journeyman 
in the ſame: trade worked above that time: And by 
the court, the ſerving of ſeven years is ſufficient ei- 
ther way; and the defendant was found not guilty. 

3 Keb. 400. 
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A. Indenture of a pariſh apprentice z on 43 El. 


. 3 


1 Barnard. 
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H Is indenture made the———day afin dle 


year of our lor Between A. B. and C. D. 
churchwardens, and E. F. and G. H. overſeers of the poor of 
the pariſh oy in the county of —— of the one part, 
in the ſaid pariſh, ſhoemaker, of = 

eber 


and A. M. of — 


| 

t 

«| 
| 

f x 


9 
3 
4 . 


Appꝛentires. 


ether part, naitneſſets, ther the ſcig eburchwardent and our 


2 of the poor, by and with the conſent of ———two of 


VVV 


near to [or, in] the ſaid pariſh of - ihre is of 


the quorum; have put, placed. and bound, and. by. theſe pre- 


. lace, and bind A. P. a poor ley, whoſe" Parents 


| C. P. are not able to zin him, of the ape of 
ears, to be an apprentice with him the ſaid A. M. 
and at an apprentice with him tha ſaid A. M. to deell,, from 
the dati of theſe preſents, until the ſaid A. P. ſhall come to the 
age of twenty-four years [or, if a female, until the ſaid A. P. 


ſhall come to the age of twenty-one years, or the tame of her 


18 the power, wit and ability of bim t 


marriage, which ſhall fi happen, or for other ſhorter term. 

as the agreement ſhall be] according to the ſtututes in ſuth fs 

made and provided. By 3 all which time and term, 
M. his ſaid maſter well 


the ſaid A. P. ſhall the faid A. and 
faithfully ſerve, in all ſuch lawful 1 as the ſaid A. P. 


be put unto by the commanit-of his ap maſter, according. 
ly and -obedtently in all things ſhall behave himſelf towards his 


All nge, and boneftly. and orderly towards the r of the 


Family f the ſaid A. M. An the ſaid A. M. for bis part, 


4 


for bimſelf, his executors and adminiftrators, dith hereby 


omiſe and covenant, to and with the ſaid churchwardens and 
overſeers of the poor, and every of them, their and every of 
their executors and adminiſtrators, and their and every of their 


ſucceſſors for the time bring, and to and with the ſaid A. P. 
that be the ſaid A. M. hall the ſaid A. P. in the craft, mi- 
fury, and occupation. of a- ſhot-maker, which he the ſaid 


A. M. now: uſeth, after the beſt manner that he can or may, 
teach, infirutt,. and inform, or cauſe- to be taught, inſtructed, 
and informed, as. much as thereunto belongeth, or in any 

appertaineth; And that the ſaid A. M. Hall alfe-find and al- 


law unto the ſaid apprentice ſufficient meat, drinks; apparel, 


waſhing, lodging, and all other things needful or meet for an 


ſaid parties have hereunto ſet their hands and ſeals, the day 
and year firſt above written. 


Were the overſeers and the ' maſter can agree, other 


covenants may be inſerted, according to ſuch agreement; 


hut if the maſter is to be compelled, it ſeemeth not ſafe to 
require more from him by the indenture than is above 


The 


rentice, during the term aforeſaid, In witneſs whereof the 


i 
* 
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Appꝛentices. 
The aſſent of two Juſtices: | 


17 E two of his majefly's juftices of the peace for 
VVV the en | — rac Le fd 
the abovementioned pariſh o and one of us of the quorum, 
do hereby declare our aſſent to the binding the abovenamed A. P. 

an apprentice to the abovenamed A. M. according to the form 
and effect of the abovewritten indenture. Given under our 
bands the day of, &c. Be | 


B. Warrant to levy, 10 J. for not receiving a poor 
| apprentice; on the ſtatute of 8 & 9 W. 


| Weſtmorland. ; To the conſtables e 


HERE AS A. B. and C. D. churchwardens, and 
E. F. and G. H. overſeers of the poor F the pariſh 
in the faid county, by the aſſent of [ us 19 
of his majeſiy's juſtices of the peace for the ſaid county dwel- 
ing near to [or, in] the ſaid pariſh o — one whereof 1s 
of the quorum, did endeavour to bind A. P. a poor male child 
of the ſaid pariſh, whoſe parents are not able to maintain him, ny 
apprentice to A. M. of ———in the ſaid pariſh, taylor, and il 
for that intent did prepare and duly perfect one pair of inden- ; | 
tures purſuant to the | flatute in ſuch caſe made and pro- 
vided, which ſaid pair of indentures was ſigned and con- 
firmed by [us] the ſaid. two juſtices : And whereas the ſaid 
A. M. is duly convicted before us the juſtices aforeſaid, as well 
upon the oath of the faid A. B. as otherwiſe, for that he the 
aid A. M. hath refuſed, and doth refuſe to receive and pro- 
vide for the ſaid A. P. as an apprentice, and alſo to execute _ 
another part of the ſaid indentures, being duly tendred to him MM. 
by the ſaid churchwardens and overſeers of the poar, whereby 
the ſaid A. M. hath forfeited the ſum of ten pounds : Theſe 
are therefore, in his ſaid Majeſty's name, to require and com- 
mand you, to make diſtreſs of the goods and chattels of him the | 
ſaid A. M. and if within the ſpace of [ſix] days next after 7 
ſuch diſtreſs by you made, the ſaid ſum of 101. together with 8 
reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall 
not be paid, that then you ds ſell the ſaid goods and chatiels ſo 
by you diſtrained, and out of the money ariſing by ſuch ſale, 
pay the ſaid ſum of 10 J. to the overſeers of the poor of the 
ſaid pariſh e —where the ſaid offence was committed, 
for the uſe of the poor of the ſaid pariſh; returning the aver 
plus upon demand unto him the * A. M. the renſenavle "Wh. 
% Vol. . | charges * | 


Appꝛpentites. 
charges of taking, keeping, and ſelling the ſaid diftreſs being 
thereout firſt deducted. ' Herein fail you not. Given under our 
bands and ſeals the day of — in the year —— 


a 


; a aa TEP 
Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid; it is proper, either not to make out, or not 
to execute, the warrant of diftreſs, until after the next 
ſeſions. e wht p | 

And it is to be obſerved, that. one precedent alone in 

this caſe is here inſerted, for brevity ſake, as being not in 1 

a matter of conſtant practice; but it is to be underſtood, 7 

in all ſuch like caſes, that there muſt firſt be a complaint 

or information in writing, then a ſummons of the party In 

accuſed, or warrant as the caſe may be, and a hearing Co 

and determining of the cauſe, and conviction thereupon 65 

if the party ſhall be found to be guilty. But as the ſpe- by 

cial fact muſt be the ſame A all the forms m 

of proceedings, it 1s eaſy from one to frame all the A 

de 

m 


„ 


Note, a ſummons, rather than a warrant, in all ſuch 
like caſes, between party and party, is generally moſt 
eligible ; yet in this caſe it ſeemeth, that a warrant is ju- . 
ſtifiable to apprehend the maſter, and bring him before the E. 
juſtice, (eſpecially if he ſhall contemn the ſummons 3 be- 
cauſe it is required, that he ſhall give ſecurity to the ju- 


6 ſtice to appear at the ſeſſions, if he ſhall not conform to V 

the juſtice's order in the premiſſes. "= * 

| 5 EIS | RR af 

C. Summons of the maſter for miſuſing his ap- ret 

| prentice ; on 5 El. c. 4. _ a 

T | i EU Ae 0 

Weſtmorland. e the conſtable of — wy 

bu aan complaint and information hath beon 8 

| | made unto me one of his majgſtiy's juſtices of the any} 
*M peace in and for the ſaid county, by A. P. apprentice to A.M. =... 

| f | in the ſaid county, ſhoemaker, that the ſaid A. M. nrg 

Hat h miſuſed and evil intreated him the ſaid A. P. [by cruel in 

f | puniſhment, and beating him the ſaid A. P. without juſt cauſe, ni 

4 and by not allowing unto him ſufficient meat, drink, apparel, Vin 

j or as the caſe ſhall be] Theſe are therefore in his majefly's - of 

name to command you to ſummon the ſaid A. M. te appear be- < he 

11 fore ine at the houſe f — in the ſaid county, an the hin 

f | 1 —y 77 — 41 the hour of in the afternoon A. 


N „ „ 
| 3 1 2 


Apprentices. | _ 
the fame day, io anſwer unto the faid complaint; and to be | 
Further dealt with according to law. Herein fail you not. 
Given under my hand and ſeal the day f, & ee. 


D. Summons of the apprentice, on complaint of 
3 the maſter; on the 5 El. c. 4. 


Weſtmorland. 4 To the conſtable of — 
| W HEREAS complaint and information hath been made 
unto me——— one of his majefty's juſtices of the peace 
In and for the ſaid county, by A. M. - the ſaid 
. county, buſbandman, that A. P. now being an apprentice to him 
the ſaid A. M. is negligent, ſtubborn, diſorderly, | or as the 
caſe ſhall be] and doth not his duty to him the ſaid A. M. his 
maſter ; T heſe are therefore to command you to ſummon the Jaid 
A. P. to appear before me, at in the ſaid county, on 
the———day of ——at the hour of ——in the afternoon of the 
S  Jeme day, to anfiver to the ſaid complaint, and to be further 
dealt with according to law. Herein Ka. not. Given under 
my hand and ſeal the — day of, &c. | : 


E. Order of diſcharge by four Juſtices at the ſeſ 
ſions; on the 5 El. c. 4. ſ. 38. 


Weſtmorland. A T a general guarter ſeſſions of the peace, 
© 4 * holden. at in and for the county 
aforeſaid, the———day of —in be Hear Z the 
reign of our lord George the third, by the grate of God » 
Great Britain, France, and Ireland, king, defenger 4 t 
faith, and ſo forth; Before==—— juſtices of our ſaid lord 
the king aſſigned to keep the peace in the ſaid county, and alſo 
to hear and determine livers felonies, 7 and ether niſ- 
demeanors in the ſaid county committed, and of the quorum, 
1 it ordered as follrtuoth; _ ane WS 
_ .... Upon the petition of A. P. apprentice to A. M. of—— 
in the ſaid county, þ ran, to be- relieved upon certain 
 rieglefts of the ſaid maſttr in inſtructing him in his trade, and 
in miſuſmng and evil intreating the ſaid apprentice by cruel pu- 
niſbmem [or as the caſe ſhall be]; And the ſaid maſter ha- 
* wing likewiſe appeared upon his recognizance taken before J. P. 
- ofquire, one of the ſaid juſtices, to anſwer to the complaint of 
- the ſaid petition, and having proved nothing whereby to clear 
himſelf of the faid complaint ; bt on the cuntrary, the ſaid 
A. P. having given full proof of the truth of the ſaid com- 
 *  plaint to the, ſatisfaftion of the ſaid court: We therefore, 
Del . dꝛohoſẽ 


* 


Apprentices. 


whoſe 105, and ſedls are hereumto ſet, being four of the ſaid 
_ Juſtices, and of the quorum, do hereby order, pronounce, and 
declare, that the e apprentice ſhall be, and is hereby dif- 


charged and fr 
bed final f ws 8 45 ſaid maſter and apprentice, any 


| thi | contained in their indentures of apprenticeſhip, or other- | 


"to the contrary notwithſtanding. Given under our hands 
| . ſeals the day and year firft ove) pee. 5 


F. Complaint of an apprentice! to two e again . 


his maſter; on 20 G. 2. c. 19. 


N Weſtmorland. HE information and complaint of A. P. 
; 1 —— to A. M. 2 25 the 
ſaid county, huſbandman, exhibited be 2 us * his majeſtys 

Juſtices of the peace in and for the ſa id county, # 5 
n the year, &c. 

Ibo ſaith, that he the ſaid A. P. i 2 
by indenture to A. M. of ——— aforeſaid, buſbandman ; and 
that he the ſaid A. M. hath miſuſed and ill treated him the 
ſaid — 18 9 as the caſe ſhall N l 


Before us, 


* 
= A * „N £ N 


. 8 of the maſter by two Juden, on 
complaint of the apprentice ; on the 20 G. 2. 


c. 19. 0 3. 5 
8 Weſtmorland. ue. {To the conſtable of —— 


F 


HEREAS information and 3 hath been 

2 majeſtys juſtices of the 
| peace in and for the ſai id county apprentice to A, M. 

in the Eo county, * e that he the 


A. M. hath miſuſed and ill treated bim the. ſaid A. P. a 


\ particularly [as the cafe ſhall be:] Theſe are therefore to re- 
. quire you to ſummon the ſaid A. M. 1 appear before us at 
| in the ſaid county, on the day o = 

to anſwer unto the information and complaint. And be 
© you then there to — you ſhall haue done in the execu- 
*S hereof. Herein fail you not. Given under our hands and 


I in 8 | 


om his ſaid apfrenticolaad : And this to 


& Diſchargs 


Appꝛentites. 


H. Diſcharge of an ie by two Fuſtions, on 
the maſter . _ 3 by the 20G. 2. 
J. 3 


Weſtmarland. Win complaint hath been made 
two of his majeſty's 
Juſtices of the peace in ba for the ſaid county, by A. ge- 
prentice to A. M. 2 in the ſaid county, taylor, Mat 
he the ſaid A. M. hath miſuſed and 25 treated him the ſaid 
. [and particularly, as the caſe ſhall be]; wn 
whereas the ſaid A. AM. hath appeared before us in pur 12 
of our ſummons to that purpoſe, but hath not cleared himſelf 
| off « and from the ſaid accuſation and complaint, but on the con- 
| tray 1. ſaid A. P. hath made full proof of the truth thereof 
before us upon oath ; We 85 70 by . eſents do diſcharge 
bim the ſaid R. P. of and from his pes je to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 
twixt them, or otherwiſe howſoever, to the contrary notwith- 
| landing. Groen under our hands and ſeals the - dey, 
of, Kc. 


[Or, An whereas it hath been duly proved bile us, as 
zoell. upon the oath of A. C. conſtable aforeſaid, as 
other bie, that he t ſaid A. C. did dul ly ſummon the ſaid 
A. M. 1 appear before us at a 3 time in the ſaid 
ſummons mentioned and ſpecified; but notwithlanding the 
he the faid A. M. hath not appeared before us according to ſuch 
ſummons : W: 2 therefore rut gre 1 into the matter 
the ſaid complaint, and the truth thereof having been * 
1 22 us upon oath, do diſcharge, ww ] 4 


Lis Complaint to two l of the wakes nia 
his apprenticez-on the 20 G. 2. c. 19. J 4. 


Weſtmorland. HE complaint and information of A. M. 


in the ſaid. county, huſband- 
man, . two of bis ma- 

g juſtices of the peace in and for the ſaid county, 
23 — Abo ſaith, bk N. — by indenture to 
205 2. C A. M. hath in the ſervice of his apprenticeſhip. been 
guilty guilty of { ſeveral miſdemeanors, miſcarriages, and ill bebaviour, 


bim the jaid A. M. * 
3 2 | AM. 


LY be pk Orr! 
rh f : : 


Appꝛen tices, | 


Kar Warrant for a diſorderly apprentice, by 1 twg 


juſtices; on the aforeſaid We * the 
20 F. 2. c. Tg. * | 


— county, 


quire you forthwith ta apprehend the aid A. P. 


A. M. that he appear before us at the fame time, to make 


the ſaid complaint. Given under our hands and ſeals, & c. 5 


I” Denn en of an apprentice to the houſe of | 


correction, on complaint of his maſter, 'by 


two juſtices; on the 20 G. 2. c. 19. þ. 4. 


To the conſtable o — in the: Gas 


county, and to.the wean of the houſe 
Weſtmorland. 4 of correction at 


county. 


THEREAS @© V * 


ü two of his majeſty"s juſtices of the peace in and 

faid county, upon the oath 7 A. I. of in ee Ty 
county, buſbandman, that A. P. appronilic of th Jaid AM. 
hath committed divers miſdemeanors: againſt him the ſaid A. M. 


his 1233 and particularly [as the caſe ſhall be]; And 
„ ee and upon hearing the allga- | 
tions of | 


ies, having come us for that purpoſe, 
tor of Ih park bing ow L the fad A. P. pw 
fſtands convicted rec of te el offence: We ds therefore 
hereby” command you the 
faid A.P. to the ſaid houſe of correction, and to deliver him to 
the ſuid keeper thereof, together with this warrant : And we 


Dei cone — keeper of the ſaid houſe of cor- | 


rection, to receive the ſaid A. P. into your cuſtody in the ſaid 
_—_ F currection, there to remain and be corrected, and held 
A labour for the 373-4 Given under our bands 


. REREAS cath hah Jen made before RE 


his s juſtices of the peace in and for the. 
Dh AR MOL . in A; le county, Ein | 
man, that A. P. . to the ſaid A. M. hath committed. 
divers miſdemeanars againſt the ſaid A. M. his maſter, and 
particularly [as the caſe all be]: Theſe are therefore to 2 
bring bim 
before us, to anſwer unto the ſaid complaint, and to be dealt . 
with J to law : Aud you are to give. notice to the ſaid. 


in * * 


d conſtable, to take and convey the 


M. Diſcharge | 


A ppꝛentites. 


M. Diſcharge of an apprentice by two jules on 
complaint of the maſter; by 20 G. 2. c. 19. 


„ | 
| Weſtmorland. 3 tgn_a: complaint, &c. (as in the 
laſt precedent) We ab therefore e by 
theſe preſents at the ſaid A. F. from his af a 
te the ſaid A. M. any thing in any indenture or indentures of 
apprenticeſhiþ Pati them, or 9 to the contrary not- 
torthſtanding. Given, BE: |, 


. 0 A of an apprentice. 


1* 4 to whom theſe preſents ſhall come: I A. M. 2 of 
— [end greeting. Whereas my apprentice A. 
hath. divers , yet to come and unexpired of his apprentice- 
Pip, to wit, ——— whole years from the — day of 4 
ä now laſt paſt, as by his indenture of apprenticeſpip 10 
| Fo ddd Now know ye, that I the ſaid A.M, 
for divers ge es and conſiderations me hereunto Ts 
have given, granted, » and ſet over, and by theſe pre- 
Jents an fall and Z Fr pubs aſſign, ks et over, . 2 
unto A.S, of- right, title, duty, term of years | 
to come, ſervice, and 1 hatſeever, which I the ſaid 
A. M. have in er tothe ſaid A. P. or which I may or ought 
to have in him l 222 11 virtue of the ſaid indenture of ap- 
prenticeſhip. moreover, I the ſaid N. M. do by theſe pre- 
ſents covenants promiyje, and agree to and with the faid A. S. 
his executors and admmiſtrators, that notzoith/landing any thing 
by me the ſeid A. M. to be done to the contrary, the ſaid A. P. 
ſhall, during the faid term of yeni, well and truly ſerve 6 Xs 
the ſaid A. S. as his maſter, and his commandments luci 41 and DB 
honefl ſhall do, and from his ſervice ſball nt abſent hin elf du 
ring the ſaid term. Provided, that the ſaid A. S. all well 
intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
the craft, 52 and occupation of a which he the ſald 
A. S. now 1 2 after the beſt manner that he can or may, 
ſhall teach, re 4 and inform, or cauſe 10 be taught, in- 
ftrucied, and informed, as much as thereunto belongeth, or in 
1 2 wiſe je apperiineh, and Hall alſo during the ſaid term find 
and allow unto the ſaid A. P. fufficient meat, driak, apparel, 
waſhing, lodging, £ all other things needful or meet for an 
* In Witneſs, Sc. 


- 


1 „ | 0 | 8 | Appꝛover. 


PSs 
Eo 7 


Appidber. 


N approver 1 is a perſon indicted of treaſon 
or felony, and in priſon for the ſame, who upon his 


| arraj nment, before any. plea pleaded, doth confeſs the in- 


int, and takes a corporal oath to reveal alt treaſons 
lonies that he knoweth of, and therefore prays a 


coroner, before whom he. js to enter his appeal or accu 
ſation, againſt thoſe that are partners in the crime con- 


tained in the indictment. 3 Inſt. 129 ; 
This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon of the fame crime, to amount to 


an indictment ; and if his partners are convicted, he ſhall 
have his pardon of courſe,. 3 It. 1297 130. | 


But juſtices of the peace cannot take cognizance. here- 


of, becauſe they have no authority by t their commiſſion 


to aſſign a coroner. 3 If. 130. 

And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method 
of late hath been ſeldom practiſed: And in many caſes 
we have what ſeems to amount to the ſame, by ftatute ; 


where pardon is aſſured to offenders, on diſcovering a 


8 their enen. 


Aqua Vice. See Exciſe. | 
| - alt bitration. See Award. 5 
. Armour embezilling. See Stones. 
| Armour popiſh. See Popery. 
= Armour ſeizing. See Affrap. - AY 
Army. See Soldiers and Militia. 
Arrack, See Exciſe, _ 


— - - * . 5 2 way — be 


Arraignment. 


W HEN an offender comes into court, or is brought 


in by proceſs, ſometimes of capias, and ſometimes 
of habeas corpus directed to the gaoler of another priſon ; 


the firſt thing that follows thereupon, is his arraignment. 


2 H. H. 216. 


Now 


2 


A os. + 4 wt 3h nee ty 8 0 


Arraignment. 


Now arraignment is nothing elſe but the calling the 


offender to the bar of the court, to anſwer the matter 


charged upon him. 2 H. H. 216. 
And the word in latin (lord Hale faith) is no other Ginn 
ad rationem ponere, and in french ad reſon, or abbreviated 


ar 5 for as the ancient word diſrain or derayn imports 
of 


in latin diſrationare, to diſprove or evince the contr 
any thing that is or may be affirmed, ſo arraigne is 
tionem ponere, to call to account or ier 2 H. H 116. 
And this perhaps may be ſufficient to ſhew the meaning 
of the word, altho' not to declare its derivation; for it 
ſeemeth to have flowed unto the french tongue, from its 
common origin with the 8 of which we ſhall have 
I ttle doubt, when we conſi 
and alſo Mae, as they are uſed in the claflical remains 
of that language, and compare them with the terms ar- 
fey ot adraigne, diſrayn, derayne., Wy 
e priſoner on his arraignment, tho und an ĩ 
ment of the higheſt crime, muſt be brought to the bar 
without irons and all manner of ſhackles or bonds, un- 
leſs there be a danger of eſcape, and then he may. be 
brought with irons. 2 H. H. 219 
Alſo there is no 3 that a Picea, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded ſo to do; for chis 3 is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he is the ſame perſon, it is all one. 2 He, 


os. 3 
« — 


99 1 * * * 


Arreſt. 


*HIS is eats underſtood of arreſts in * yy 
only, and not in civil caſes, 


der the verbs @yopiuen, xalmyopus, 8 


* 


The word arrgſt is the fame, with very little variation, Arreſt, whats 


in the Engliſh, French, German, Belgic, and other lan- 
uages of the weſtern empire, 8 ſubject to the 
s power; and probably may have been derived unto 
us thro' the channels both of France and Saxony: the 
French arreſter ſignifieth to ſtop or ſtay ; and the Saxon 
reftan, to reſt; and both perhaps have ſprung from -the 
Italian arreſto, and that from the well known Latin verb 
foo, to ſtand. 
And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſon, depriving him of his own will and wp 


? 


1 


e may or may not be arrefled © 
Fer what cauſes of ſuſpicion an arreſt may be. 
By whom the arreſt ſpall be made. ; 
* HV. The manner of an arreſt. © 
1 JV. What is to be done after the arreſt. 
14 , =_ | #4 5 ay Os of f 5 . * , 
| I. Whe may or may not be arreſted. = 
| Privilezeof - x. Generally, 2 member r ſhall have the 
hament. privilege of parliament for himſelf and his ſervants to be 


corporate. 


Perſons charged 


and binding him to become obedient to the will of the law: 


And it may be called the beginning of impriſonment, 


freed x + arreſts : but for treaſon, felony, and breach 


ce there can'be no privilege. 4 1ſt. 24, 27. 


5 of the 3 
Pikes 298 hodies 2. Th Caſes of peers. and corporations, he proces IS 4 


. 46. 
G. 2. upon 


diſtringas, for they cannot be arreſted, * 
3. In the cafe of K. and ¶oadbam, H. 2 


a motion for an information againſt the defendant, who 


was a juſtice of the peace; it was held, that a perſon in 
execution in the king's bench may be there charged eri- 


minally by a juſtice of the peace's warrant: but that no 


fuch juſtice can take a priſoner of this court out of the 
cuſtody of the court, and ſend him to the county gaol. 
Str. 828. ® MEE. | 

4. None fhall_ arreft prieſts or their clerks, or other 
perfons of holy church, whilft they attend to divine ſer- 


vice, in churches, churchyards, or other places dedicated 


to god; on pain of impriſonment and ranſom at the king's 
will, and he ſhall alſo make gree to the parties arreſted, 
54 ö. 5 | 3 
5. Alſo a warrant executed againſt any perſon whatſo- 
ever, on the lord's day, is void; and the perſons ſerving 
the ſame ſhall ſuffer damages, as if they had done the 


ſame without warrant; except in caſes of treaſon, felony, 


and breach of the peace. 29 C. 2. c. 7. 7. 6. 


IL For what cauſes of ſuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. 1. Power is given to the 
Juſtices of the peace, to arreſt all thoſe whom they find by 
indictment, or by /u/pictony and to put them in priſon.” | 


- 


And the cauſes of ſuſpicion, weh are g — Cents of hah 
to juſtify the arreſt of an innocent perſon for felony, are cion. 
theſe that follow: - 1 

(x) The common fame of che country; but it ſeems, Common fun 
that it ought to appear 2 Evidence, in an action e - 

* rope ga that ſuch: bad ſome probable 3 - 7 


435 725. Hu. being dun bin fuek-cirumſtances, as induce 
a ſtrong preſumption of guilt; as coming out of a houte 
wherein murder hath been committed, with a bloody knife 
in one's hand ; or being found in poſſefſion of any part of 
goods ſtolen, without being able to give a probable account x 
of coming honeſtly by them. 2 Hau. 76. Wi 

(3) The ' behaving: one's felf in fuck a ar as Flight, . 
betrays. a conſciouſneſs of gnilt; as where a man accuſed m_ 
of felony,” an hearing that a warrant taken ouragainſt , | 

him — 4 abſcond. 2 Hm. 76. 6 
But the party who flies from an arreſt for a capital of- - 
fence, is not thereby guilty of a capital offence, . but© 1 
liable to forfeit his goods, 1 ſuch ighr'is found l . 
him, 2 Haw. 122, 

(4) The being found in company 22 e to Evi 
de an offender, at the time of the nerally at 
other times keeping company wich perſons 0 feandalous 8 
reputation. 2 Haw. 76. 2 Lat. = 

* 5) Phe living an idle, 3 "and diſorderly life, Living idle. 

— any vifible means to ſupport it. 2 Haw. e 


74000 The being purſued dp and , 2 How. 76. Hue and cry, 
or if a felony is done, and one is purfued upon hue 
5 cry, that is not of ill fame, ſuſpicious, unknown, nor 
_ indicted; he may be attached and impriſoned by the law 2 
of the * 2 Inft. 52, | * 
But generally, no fich cauſe of ſuſpicion, as any of the Where er * 
above mentioned, will juſtify an arreſt, where in truth no * EY 
ſuch crime hath den committed; unleſs it be in the n_ * 1 
of hue and cry. 2 Haw. 76. | _ 


TE. By whom the are Hall be made. 


In criminal caſes, A perſon may be apperkiarides 50 Arreſt without 
e of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or mane e without any 
warrant or precepft. 


* 


2. Thus all perſons, who are preſent wheln a deny is * priv 
committed, or a dangerous wound given, are bound to ap- ns 
prehend 


* 


K ITE piehend W & bn pain of bein fined and i ri 
*. ſonadeſor their neglect. 2 Hutu. 74. G 7 
Alſo, every private perſon is bound to —_—_ an officer 
| demanding/hi help, for the taking of a felon, or Ge ſup- 
. prefing of an affray. 2 How. 75. 
Alſo by the vagrant act of 17 C. 2. Every private per- 
* ſon may apprehend beggars and vagrants. 
12 23 Alſo; a watchman may arreſt a night walker, with- 
ou any warrant from a magiſtrate. 2 nfl. 52, 
4. In like manner, a conſtable may ex 1 arreſt a 
breaker of the peace in his view, and keep bim in his 


Nice... 2 H. K. 587. 
N * 


e i 80 3 — 2 an as without a warrant 3 
next follows arreſting with ſuch warrant. | . 
e 7. The warrant: is ordinarily directed to the ſheriff or 
donſtable, and they are indictable, and ſubject thereupon 
= many ent if they neglect or refuſe it. 
= : — a 
zee. 8. If it be directed to the-therif, he ma ade bs 
bs baliff, under-ſheriff, or other Wade and 15 officer, 
i to ſerve it, withgut writing any precept. But if he will 
mot ian, chat is no ſuch officer, to ſerve 
E give him a written precept, otherwiſe falſe 
& impriſonment will lie. Lamb. 89. 
thers ee 9. But every other perſon to whom it is directed, ad; 
| — N perſonally execute ĩt; yet it ſeems, that any one may law- 
1 . oy) aſſiſt him. 2 Haw: 86. 
ere 3 10. I a warrant be generally directed to all conſtables, 
no one can. execute ĩt out of his own precinct; for in ſuch 
caſe it thall be taken reſpectively to each of them within 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another; but if it be directed to a 
_. particular conſtable (Mr. Hawkins ſays, to a particular 
10 conſtable / name), he may execute it any where within 
the juriſdiction of the juſtice, but is not compellable to 
execute it out of his own conſtablewick. Lord Raym. 546. 
1-H. H. 581. 2 H. H. 110. 2 Haw. 86. 
E 11. The juſtice that iſſues the warrant, may direct it. 
1 e a e — if he en and it is good; but he 
ts 


may exe cu 
15 dut ef his 


er district. 


4 " 
XR > 


4 2 the * wa ll he can 1 him hefore a Jo: . 


5 — = = 


is not compellable to execute % . he W a proper of- 
Ker. 1 - 

12. But by the juſtices oath, the e not to Bot not 
be directed to the party, but to N e perſon, Greed | 


to execute it. Par ih 
13. If a warrant is directed to tw: or more jointly; 
yet any one of them alone pref exe: it. Fl 4 
c. 169. 1 1 92 0% EL ASS ag * * 
TV. Tbe manner of an rd. ag AS © 


1. The officer to whom a warrant is directed Ne" 
vered, ought with all ſpeed and rk to find gut the 
party, and then to execute the warrant... alt. c. 169. * * 
2. It is certainly an offence of a very y hight nature, 0 05 
oppoſe one who lawfully endeavours to, another | f 
treaſon or felony: And it ſeems, that the pe pern who 
oppoſes an — 7 for treaſon, whereof he kno vs the | 7 
to have been guilty, is thereby guilty of the 1 Dn ;. 
that he who ſo oppoſes an arreſt for felony, f Is: 
to the felony. 2 Haw. 121. 


3. An arreſt in the night is good, boch 88 rreſt 


. > 


the king and of the ſubject; elſe the party may 3 N | 
9 Co. 66. Ws 
4. By the 24 G. 2. c. 55. Conſtables Mick others. may, Arreſting int 
on having the warrant indorſed by a. juſtice. in another other cou 
| * into which an offender ſhall have eſcaped, arreſt | 
an offender in ſuch other county, ang carry bim before a 
juſtice in ſuch other county, if the olfenceris bailable, 0 
find bail; or elſe ſhall carry him back again before à ju- 
ſtice in the county from hence the es did; beſt 


iſſue. * 
5. A private perſon cannot raiſe power to axe or de- . 
tain a felon. 1 H. H. 61. 2p BY 


wm Way, 


But any juſtice, or the ſheriff, may take of- th he county 

any number that he ſhall think meet, to 1 8 

and impriſon traitors, murderers, robe and other fe- * 

lons ; or ſuch as do break, or go about to break, or di- 
ſturb the king's peace: and every man being requited, 

_ ought to aſſiſt and aid them, on pain of fine and imprifon- 
ment. Dalt. c. 171. 

But it is not juſtifiable for a Juſtice, ſheriff, or other. of- 

ficer, to aſſemble the poſſe comitatus, or raiſe a power or 
aſſembly of people, upon their own heads, without guſt >. 

'_ cauſe. Dealt. c. 171. . 

But where a juſtice, ſheriff or other ofeer, is enabled Ks 

to take the power of the county, it ſeemeth they may 

| | command | 


— 
” 
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83 juſtice, ſheriff, or other officer, what number they will have 


«© 


_ Inſtances : 


peace or good b 


Arreſt. 


eommand and ought to have the aid and attendance of all 
knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 
travel. Dalt. c. 171. Becauſe, by the ſtatute of Min- 
*X cheſter, all of that age are bound to have harneſs. - 


But women, eccleſiaſtical perſons, and ſuch as be de- 


crepit, or diſeaſed, ſhall not be compelled to attend them. 
Dale. c. 171. fx 


* ” 


And in ſuch caſe it is referred to the diſcretion of the 


to attend on them, and how arid after what manner they 


mall be armed or otherwiſe furniſhed. Da. c. 171. 


6. As to the caſe of breaking open doors, in order to 


doe, 1 gapprehend offenders, it is to be obſerved, that the law 
duoth never rallow of ſuch extremities, but in caſes of ne- 


ceſſity q und therefore, that no one can juſtify the break - 
ing o znother's doors to make an arreſt, unleſs he firſt 


ſignify to thoſe in the houſe the cauſe of his coming, and 


requeſt them to give him admittance. 2 Haw. 86. 


But where a perſon authorized to arreſt another, who 


is ſheltered in a houſe, is denied quietly to enter into it, 


in order to take him ; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the fqllowing 

(1) Upon a capias grounded on an indiftment for any 
crime whatſoever ; or upon any capias from the chancery 
or king's brook ones a man to find ſureties for the 

(2) Where one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conftable 


or private perſon; but where one lies under a probable 
# ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr Hawkins ſays) that no one can 
Juſtify the breaking open doors in order to apprehend him : 


(And this opinion he founds on Cote's 4 Int. 177. and 


Hate's pleas of the crown 2 2 Haw. 87. 


But Lord Hale, in his hiſtory of the pleas of the crown, 


ſays, that upon a warrant for probable cauſe of ſuſpicion 
0 


felony, the perſon to whom ſuch warrant is directed, 


may break open doors to take the perſon ſuſpected, if up- 
on demand he will not ſurrender himſelf, as well as if 
there had been an expreſs and poſitive charge againſt him; 
and fo (he ſays) hath the common practice obtained, not- 
withſtanding the contrary opinion of lord Cote: for in 
ſuch caſe the proceſs is for the king, and therefore a 


aca 
%. 


non omittas is implied. 1 H. H. 580, 583. 2 H. H. 
117. 

And as he may break open ſuch perſon's own bond fo 
much more may he break open the houſe of another to 
take him; for ſo the ſheriff may do upon a civil proceſs: __ 

But then he muſt at his peril ſee that the felon be there 
for if the felon be not there, he is a treſpaſſer to the WW 
ſtranger whoſe houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man berely 
upon ſuſpicion of felony, cannot ſuſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable. 1 H. H. 82. 

hut a conſlable in ſuch caſe may juſtify, and the reaſon _ © 
of the difference is this: becauſe that in the former caſe it 
is but a thing permitted to private perſons to arreſt for 
ſuſpicion, and they are not puniſhable if they 
and therefore they cannot break open doors; but in caſe 
of a conſtable he is puniſhable if he omit it upon com- 
plaint. 2H. H. 92. 
(3) Upon a warrant from a juſtice of the peace, to find 5 | 
ſureties for the peace or good behaviour. 2 Haw. 86. | 
1 H. H. $82, 2 MH. 127. 2 


95 


3 
And in general, Mr Dalton fays, an officer upon any ” 


warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender. 
Dalt. c. 169. A 
(4) On a warrant to ſearch for ſtolen goods, the docs 
may be broken open, if the goods are there; and if 
are not there, the conſtable ſeems indimnified; but he that * 
made the ſuggeſtion, is puniſhable. 2 H. H. 1 he"! | 
(5) Where forcible entry or detainer is found by inqui- RY 
ſition before juſtices of the peace, or appears on their 
view. 2 Haw. 86. 
as (6) On a capras utlagatum, or capias pro fine. 2 Hav. 


(7) On the warrant of a juſtice of the peace for the 
levying of a forfeiture, in execution of a judgment, or 
. conviction for it, grounded on any ſtatute, which gives 
the whole or any part of ſuch, forfeiture to the king. 2 
Haw. 86. 
(8) Where an affray is made in a houſe, in the view or 
hearing of the conſtable, he may break open the doors to 
take them, 1 Haw. 137. 2 Haw. 87. 


5 . Or: 


( 99) If there be diſorderly drinking or noiſe in a houſe, 

at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demanding h 
entrance, and being refuſed, may break open the doors, f 

to ſee and ſuppreſs the diſorder. 2 H. H. 99. 7 1 


| ® (10): Wherever a perſon is lawfully arreſted for any | 1 
= © cauſe, and afterwards eſcapes, and. ſhelters himſelf in an 0 " 
1 few, $59.0 ß | 1 k 

(11) But upon a general warrant, without expreſſing 4 1 

any felony or treaſon, or ſurety of the peace, the officer a 


cannot break open a door. 1 H. H. 584. = 
(12) Neither ought doors to be broken open to take a 5 
perſon, who is required to take certain oaths by virtue of | 
ga a ſtatute, becauſe in ſuch caſe the warrant is not ground- 
* ed on a precedent offence. 2 Haw. 87. 12 Co. 131. 
> = (13) In a civil ſuit ; the officer cannot juſtify the break- 
1 en an outward door or window in order to execute 
lt he doth he is a treſpaſſer. But if he findeth 
dutward door open, and entreth that way, or if the 
= door be opened to him from within, and he entreth, he I 
may break open inward doors if he findeth that neceſſary | 
in order to execute his proceſs. Ft. 319. 
For a man's houſe is his caſtle, for ſafety and repoſe to 
himſelf and family ; but if a ſtranger, who is not of the | 
family, upon a purſuit taketh refuge in the houſe of an- : 
other, this rule doth not extend to him, it is not his 4 
caſtle, he cannot claim the benefit of ſanctuary therein. 
Pot. 320. | | 
And it is always to be remembred, that this rule muſt 
be confined to the caſe 'of arreſts upon proceſs in civil 
ſuits only. For where a felony hath been committed, or 
4 a dangerous wound given, or even where a miniſter of 
* juſtice cometh armed with proceſs founded on a breach of 
4 the peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience. id. 
(14) Finally, in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 
Killing in the If there be a warrant againſt a perſon, for a treſpaſs 
arceſt or purſuit, or breach of the peace, and he flies and will not yield to 
the arreſt, or being taken makes his eſcape ; if the officer 
kills him it is murder. 2 H. H. 117. 

But if fuch perſon, either upon tlie attempt to arreſt, or 
after the arreſt, aſſault the officer, to the intent to make 
his eſcape from him, and the officer ſtanding upon his guard, 

| 2 | - kills 
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the law is his protection. 2 H. H. 118. 


. Arreſt. 


kills him, this is no felony ; for he is not bound to 90 
back to the wall, as in common caſes of ſe defendetide, for 


But where a warrant iſſueth againſt a perſon for felony, 
and either before arreſt, or after, he flies and defends him- 
ſelf with ſtones or weapons, ſo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the fame 
law is, for a conſtable that doth it by virtue of his office, 


or on hue and cry. 2 H. H. 118. 


But then there muſt be theſe cautions: 1. He muſt be 
à lawful officer; or there muſt be a lawful warrant. 2. 
The party ought to have notice of the reaſon of the pur- 
ſuit, namely, becauſe a warrant is againſt him. 3. It 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity 


as in the former caſe, where an aſſault is made upon the 


officer; but this is the neceſſity, namely that he cannot 
otherwiſe be taken. 2 H. H. 119. 1 

Hut tho? a private perſon may arreſt a felon; and if he 
fly ſo as he cannot be taken without he be killed, it is 
excuſable in this caſe for the neceſſity; yet it is at his pe- 
ril, that the party be a felon ; for if he be innocent of the 
felony, the killing (at leaſt before the arreſt) ſeems at 
leaſt manſlaughter ; for an innocent perſon is not bound 


to take notice of a private perſon's ſuſpicion.. 2 H. H. 


119. | 

8. A perſon ſworn and commonly known, and aCting whether the 
within his own precinct, need not ſhew his warrant ; but conftable need 
he ought to acquaint the party with the ſubſtance of it. e *. 
2 Haw. 8 5. ä f 

And an officer giveth ſufficient notice what he is, when 
he faith to the party, I arreſt you in the king's name; and 
in ſuch caſe, the party at his peril ought to obey him, 
tho' he knoweth him not to be an officer; and if he have 


no lawful warrant, the party grieved may have his action 


of falſe impriſonment. Dalt. c. 169. . 
But the learned editor of Hale's hiſtory obſerves hereup- 
on, that the books referred to intend the general war- 


rant conſtituting ſuch perſon an officer, as a bailiff, or the 


like, in a civil action; tho' it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a private perſon may arreſt 


_ a felon without any warrant at all. 2 H. H. 116. 


But if he acts out of his precinct, or is not ſworn and 
eommonly known, he mutt ſnew his warrant if demanded. 
2 Haw. 85, 86. Otherwiſe the party may make reſiſt- 
ance, and needs not to obey it. Dat. c. 169. : : 

Vor. I. I h But 


* 
1 * 


Arrett. 3 
But if the conſtable has no warrant, but doth it by 
virtue of his office, as conſtable, it is ſufficient to notify 


that he is conſtable, or that he arreſts in the king's name. 


x H. H. 583. 9 
But in the caſe of a warrant of diſtreſs, iſſued by a 

juſtice of the peace, for the levying a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute 
of the 27 G. 2. c. 20. that the officer executing the ſame, 
ſhall, if required, ſhew his warrant to the perſon whoſe 
goods are diſtrained, and ſhall ſuffer a copy thereof to be 
taken. | 

9. If the conſtable come unto the party, and require 
him to go before the juſtice, this is no arreſt or impriſon- 
ment. Dalt. c. 170. | ER 
For bare words will not make an arreſt without laying 


hold on the perſon. - 1 Salk. 79. 2 Haw. 129. 


10. It hath been holden, that if a conftable, after he 
hath arreſted the party by force of a warrant, ſuffer him to 
go at large, upon his promiſe to come again and find ſure- 
ties, he cannot afterwards arreſt him by force of the ſame 
warrant: However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſuance 
of ſuch warrant; but in this the law doth not ſeem to 
be clearly ſettled. 2 Haw. 81. | 

Bur'if the party arreſted do eſcape, the officer upon freſh 
ſuit may take him again and again, ſo often as he eſcapeth, 
altho' he were out of view, or that he ſhall fly into ano- 
ther town or county. Dalt. c. 169. | 


V. What is to be done after the arreſt. 


I. When a private perſon hath arreſted a felon, or one 
ſuſpected of felony, he may detain him in cuſtody till he 
can reaſonably diſmiſs himſelf of him ; but with as much 


| ſpeed as conveniently he can, he may do any of theſe three 


things : 


(1) He may carry him to the common gaol ; but — 


is now rarely done. 1 H. H. 589. 2 H. H. 77. 
(2) He may deliver him to the conſtable, who may 


Either carry him to gaol, or to a juſtice of the peace. 


1 H. H. 589. | 


(3) He may carry him immediately to a juſtice of the | 


peace. 1 H. H. 589. : 
| 2. If 
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2 2. If the conſtable, or his watch, hath arreſted affrayers, By a watchman 


or perſons drinking in an alehouſe diſorderly at an unſea- 


ſonable time of night, he may put the. perſons in the 
Rocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho” he de- 
liver them afterwards ; or till he can bring them before a 
Juſtice. 2 H. H. 95. h 


23. If the arreſt is by virtue of a warrant, when the of- By an officer by 
ficer hath made the arreſt, he is forthwith to bring the par- Warrant, | 


ty, according to the direction of the warrant: If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice ; but if the warrant be to'bring. him 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 


* 48%; 236-36; 114- 


But if the time be unſeaſonable, as in or near the night, 


whereby he cannot attend the juſtice, or if there be dan- 


ger of a preſent reſcue, or it the party be ſick, he ma 
ſecure him in the ſtocks, or in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him. 
2-21, i. 130. | 
And when he hath brought him to the juſtice, yet he 
is in law ſtill in his cuftody, till the juſtice diſcharge, or 


bail, or commit him. 2 H. H. 120. » | 
4. But it is ſaid, the conſtable is not obliged to return the Returning the 
warrant itſelf, but may keep it for his own juſtification, warrant, 


in caſe he ſhould be queitioned for what he had done; but 


only to return what he has done upon it. Lord Raym. 


1196. | 
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5. And this ſeems to be implied in the ſtatute of the Conſtable in- 


24 G. 2. c. 44. which enaReth, that no action ſhall be 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or len at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 


dy the party demanding the ſame, of the peruſal and copy 


of ſuch warrant, and the ſame hath been refuſed or neg- 


lected for fix days after ſuch demand: And if, after com- 


pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant defendant, 


on producing and proving ſuch warrant at the trial, the 


jury ſhall give their verdict for the defendant. ſ. 6. And 


it is certain the conſtable cannot grant a peruſal or copy 


of the warrant, unieſs he hath it in his cuſtody. 
22 5 H 2 6. By 


& 


8 


wo Arreſt. 
Fee for arreſt, 6. By an ancient ſtatute, 23 H. 6. c. 10. No ſheriff 
* | ſhall take for any arreſt, but 20d. and the bailiff which 

. maketh the arreſt 4d. on pain of 401. half to the king, 
and half to him that will ſue in ſeſſions (or the courts 
above) and treble damages to the party injured, + 


3 — — — . =x P — 


= Upon which ſtatute perhaps may be founded the cuſtom ; 
4 | in many places, of giving 4d. to the conſtable with the g 
1 warrant, for his trouble in executing the ſame; which in- ö 7 


deed at that time might be a reaſonable ſatisfaction; for 
4d. then was worth more than ten times the value of 4d. 
now. Which decreaſe in the value of money, in this 
and many other caſes depending upon ancient ſtatutes, 
may ſeem to require ſome conſideration, | 


The rewards for arreſting or apprehending highway: 
men and others, may be found under their reſpective. 
me. - f 


1 8 Arſon. See Burning. 
8 1 4 | Artificers. See Servants, 


nn Aſſault and Battery, 


d. Aſſault, what, 

II. Battery, what. . 

1 II. In what caſes they may be juſtified. 
1 VVV. How puniſhed. 


* T. Qault, hat. 
XN SSAULT), offaltus, from the french aſſayler, is an 


attempt or offer, with force and violence, to do a 
corporal hurt to another; as by ſtriking at him with or 
without a weapon ; or preſenting a gun at him, at ſuch 
a diſtance to which the gun will carry ; or pointing a 

pitchfork at him, ſtanding within the reach of it; or by 
holding up one's fiſt at him; or by any other ſuch like 
Act, done in an angry, threatning manner. 1 Haw. 
133. | | | 
| * from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an aſſault; therefore on an indictment ys 5 | 

4 | | ault 
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"Aſſault and Battery. 
fault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient. 
1 Haw. 134. 
Notwithſtanding the many ancient opinions to the con- 


trary, it ſeems agreed at this day, that no words whatſe- 
ever can amount to an aſſault. 1 Haw. 134. 


II. Battery, what. 


Battery ( 195 the Saxon batte, a club, or heatan, to 
ba from whence cometh alſo the word battle) feemeth to 
be, when any injury whatſoever, be it never fo ſmall, 
is actually done to the perſon of a man, in an angry, 
or revengeful, or rude, or inſolent manner, as by ſpitting 
in his face, or any way touching him in anger, or vio- 


lently juſtling him out of the way, and the like, x 


Haw. 134. 


ITT. In what caſes they may be Juſtified. 


A perſon may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age; 


and even a wounding may be juſtified in defence of his _ | 


fon, but not of his poſſeſſions. 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on 
anathes to arreſt him, or if a parent in a reafonable man- 
ner chaſtiſe his child, a maſter his ſervant, a ſchoolmaſter 
his ſcholar, a gaoler his priſoner, and even a huſband his. 
wife as ſome ſay; or if one confine a friend who is mad, 
and bind and beat him in ſuch a manner as is proper in 
his circumſtances; or if a man force a fword from one 
who offers to kill another therewith ;, in all theſe caſes, 
and ſuch like, it is juſtifiable, 1 Haw. 130. 

Likewiſe a perſon may juſtify in aſſault and büttery 


of another, who doth menace or aſſault him, and ãttèempt 


to beat him from his lawful watercourſe or highway. 
Pult. 42. 


Likewiſe, if a perſon comes into my houſe, and will 
not go out, I may juſtify laying hold of him, and turning 


him out. Nel. Aſſault. 8 


And where a man in his own 8 beats another wh. 


firſt aſſaults him, he may take advantage thereof, both 
upon an indictment, and upon an action; but with this 


difference, that on an indictment he may give i in evi- 


dence upon the plea of not guilty, but on an action he 
muſt plead it ſpecially, x Haw. 134. 


. V. How 
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1 and Battery.” 


Tv. How ebe! 


There is no doubt but that the wrong-doer i is ſubje&t 1 


both to an action at the ſuit of the party, wherein he 
ſhall render damages; and alſo to an indictment at the 
ſait of the king, wherein he ſhall be fined according to 
the heinouſneſs of the offence. . 1 Haw. 134. 

And by 6 G. c. 23. /. 11. Aſſaulting in the ſtreet or 
highway, with intent to ſpoil peoples cloaths, and fo 
ſpoiling them, is felony, and tranſportation, - 

And by 7 G. 2. «< 21. Aſſaulting with intent to rob, 
is alſo made felony and tranſportation. 

And by 9 Ann. c. 16. Aſlaulting a privy counſller 3 in 
the execution. of his lier is felony without benefit of 


. clergy. 


A private aſſault is not inquirably i in the leet, not being 
a common 2 as all — 1 Haw. I 35» 


Warrant "an an aſſault 
| Weſtmoiland. 4 To the  cantiabi of. 


W. HEREAS complaint hath been 5 before me J. p. 
eſquire, one of bis 1. 25% s juſtices of the peace in and 
for, the ſaid county, thy the oath, of A. I. of ————in the 
fard,c county, . that A. O. 2 Ly TT butcher, 
did on the———day ind afjault and beat lies 
the ſaid. A. I. at — in the county aforeſaid : 
Theſe are therefore in þis ſaid majefly's name, to command you 
forthwith to apprehend the ſaid A. * and to bring him before 
me to anfwer unto the ſaid complaint, and to be further dealt 
be to lau. Given under my e * 
c., 


4 Wit 


_ 


Indictment for « an aſſault, 


T* HE jerors +. fer bur lord the king upon their oath preſent, 
O. o in the ſaid county, butcher, on 


— in the year of the reign of : 


at aforefatd in the county aforeſaid, in and 
upon A. I. taylor, then and there being in the peace of god and 
of aur ſaid lord the king, with force and arms, an aſſault did 

make, and him the ſaid A. I. then and there did beat, wound, 
and evil intreat, and then and there to him other enormous 


_ did, to the ** * and hurt of him the faid A. I. 


% \v L and 


"Aſſault and Battery. 


and to the evil example of all others offending in the like kind, 
and againſt the peace of our 5 rg lord the king, his crown and 


dignity. 


Aſltzes. 
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1. 1 (aſſeſis) anciently fonified | in general, a 46 whatz 


court where the judges or aſſeſſors heard and de- 
termined cauſes; and more particularly upon writs .of aſ- 
ſize brought before them, by ſuch as were wrongfully put 


out of their poſſeſſions. Which writs heretofore were very 


frequent; but now mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Yet till the judges 
in their circuits have a commiſſion of ze, directed to 
themſelves and the clerk of aflize, to take aſſizes, and 
to do right upon ſuch writs. 


2. To which commiſſion of aſfize, four other commiſ. The circuit 


ſions are now ſuperadded; to wit, 

(1) A commiſſion of general gaol delivery, directed to 
the judges and the clerk of aſſize aſſociate; which gives 
them power to try every priſoner in the gaol, committed 
for any offence whatſoever, but none but priſoners in the 
gaol. 

(2) A commiſſion of oyer ne terminer, directed to the 
judges, and many other gentlemen of the county; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 


- mitted, whether the perſons to be tried be in gaol or not 


in n paol.. 
Iz) A commiſſion or writ of niſi prius, directed to le 
judges and clerk of aſſize, by which civil cauſes brought 
to ifſue in the courts above, are tried in the vacation by 
a jury of twelve men of the county where the cauſe of 
action ariſes; and on return of the verdict of the jury to 
the court above, the judges there give judgment. 

(4) A min of the Peace in every county® of their 
cireuit,- 


WR {24 the precept for the general gaol a 8 Sheriffs, juſtices, 
mentioned, the ſheriff is commanded to attend harp 255 oem Wn 
perſon, with his under-ſheriff z and to give notice to all © 


Juſtices of the peace, mayors, coroners, eſcheators, few- 


—_ and alſo to all chief "conſtables and bailiffs of hun- 


f cog amor that + they be then and there | in-their 
2 H 4 ere 


commiſſions, 


zend there. 
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Conftatles pre- 
ſentment. 


Allies. 
own perſons with their rolls, records, indictments, and 
other remembrances, to do thoſe things which to their 
offices in that behalf appertain to be done. 

By virtue whereof, all juſtices of the peace, mayors, 
and others abovementioned, of that county where the 
judges have their aſſizes, are bound to be preſent; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Cr. Circ. 4. 

4. Alſo, by ancient cuſtom (that is, by the common 


law of the land) before the coming of the judges, the 


high conſtables iſſue their warrants to the petty conſta- 


bles, to make preſentments of all crimes and offences cog- 


nizable at the aſſizes; to the intent (as it ſeemeth) that the 
judges thereby may have a general information and know 
ledge, how the peace hath been kept: which preſentments 
bong delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other 
remembrances abovementioned. . Tp 
Which ſaid warrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commiſſion of 


oyer and terminer, which is the largeſt of all the five com- 


miſſions abovementioned ; And then the form thereof may 
be thus ; : 5 


Weſtmorland, F To the conſtable of —— in the ſaid 
Eaſt Ward. county. | | 


HES E ars to require yau the ſaid conſtable, in his ma- 


jeſiys name, to make out a preſentment in writing of all 


treaſons, miſpriſums of treaſons, inſurrections, rebellious ; coun- 
terfettings, clippings, waſhings, falſe coinings, and other falſi- 
ties of the money of Great Britain, and of other kingdoms and 
dommions —_—_— and of all murders, felonies, man- 
Paughters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, aſſem- 
blies, miſpriſions, conſederacies, falſe allegations, treſpaſſes, 
riots, routs, retentions, eſcapes, contempts, falſities, negli- 
gences, cancealments, maintenance, oppreſſions, perty, der 
ceits, and all ather evil doings, offences, and injuries whatſa- 
euer; and alſo the acceſſaries of them ; by whomever, and in 


that manner  ſoever, done, committed or perpetrated, | within 


your conflablewick. Which ſaid preſentment ſo made in writing 


as aforeſaid, and ſigned by you, you are to deliver to mie at. — 
in the ſaid county, on ——— the 


the hour f in the forenom of the ſame, dey, that I may 
have the: ſaid preſentment ready to be delivered to bis ſaid ma- 


Jehty's juſtices of ojer and terminer and general gaol delivery 5 
{ 


* 
245 


Akutes. 


the next afſizes to be holden for the ſaid couny. Herein fail 


you not, as you will anſwer the contrary at your peril. Given 
under my hand, the — 4% in the year of our 
1rd —. 5353 

8 John Bowneſs, High Con/table. 


Attachment. 
AH IS word, as a law term, we have immediately 
| from the French attacher, to tye, or make faſt. 


The Italian word is attacare; the Spaniſh attacar; and the 
Saxon tæcan, to take. | 


It ſignifieth the taking of a man's body by command- 


ment of a writ or precept; and is properly grantable in 
caſes of contempts, againſt which for the moſt part all 
urts of record generally, but more eſpecially thoſe of 
1:ofminſter hall, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their diſ- 
cretion. 2 Haw. 141. ney af 
But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions have not a power to award an 


attachment; but the court ſaid, they would not determine 

how it would have been, if they had committed the per- 
ſon for contempt ; but the ordinary and proper method is, 
by indictment. Sg. Ca. V. 2. 176. | G1 


— _ > des 


— — — 


Attainder. 


"HE difference between a man attainted and convict- 


| ed is, that a man is ſaid to be convicted before he 


hath judgment, as if a man be convicted by verdict or con- 


feſſion; and when he hath his judgment upon the verdict 


or confeſſion, ; then he is ſaid to be attainted. 1 In/t. 390. 


That is to ſay, his blood is become (attinctus) tainted, 
ſtained, or corrupted: inſomuch that by the common law, 
in caſes of treaſon or felony, his children or other kindred 


cannot inherit his eſtate, nor his wife claim her dower ; 
and the ſame cannot be reſtored or ſaved, but by act of 
e z and therefore in divers inſtances, there is a 
ipecjal proviſion by act of parliament, that ſuch or ſuch 

3 * 
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an attainder ſhall not _— corruption of blood, loſs of 
ee nor e E:] heirs, 


** 


Attant. 


TTAINT is a writ 4 lieth, where a falſe ver- 
dict in a court of N 6 Wh iſſue joined by 


the cnn is given. | N. 294 ich is treated of 
| 1 5412 
e eee — — nmr — 


| Attozney. [9-4 


Who, AX attorney is one who f is appointgd to ol any thing, 
in the turn, ſtead, or place of another. 1 Hf. 5. 

Indice of the 2 No attorne or ſolfeitor ſhalt be capable to continue 

Peace not to act or be a juſtice of the peace, durin ſuch time as he ſhall 

=» attorney. continue in the buſine bf and 
folicitor. 5 C. 2. c. 18. 2. 

Under-therif, 3. No under-ſheriff, ſheriff's 5 \rewedrex; nor me- 
riff's bailiff, ſhall be attorney in the king's courts, du- 
ring the time that he is in office with any ſuch ſheriff. 

. 
Steward of a 4. No ſteward, an nor miniſter of lords of fun- 


ce of an pm or 


. chiſes, which have return of writs, ſhall be attorney in 


any plea within the franchiſe or bailiwick, whereof he 
ſhall be officer. 4 H. 2 c. 19. 


Necoſant. 5. No recuſant cop "Yar, praQtife as an attorney or 
ſolicitor z on pain of * 5 J. to 0 king, and half to 
him that ſhall ſue. 3. J. e. 

Perſon convifted ,,;O:. @ any perſon, 890 . fact . been > 0 of forgery, 

of barratry, or Jury, of or ſubornation | of perjury, or common barratry 

— ratife as an attorney or, ſolicitor; he fhall be auf. 


eh for ſeven years. 12 G. e. . 
To de bound for No erſon mal "act 2s. attorney aner unleſs 
5 years, | | hg Ne been Pound, for five years.” 2 2 G. 2. e. 23. 


Affidavit to be . And every. perſon bound to ſerve * clerk to any 


made thereof. attorney or ſolicitor, 4 hall within three months cauſe an 


affidayit to be mad. of the actual execution of the cofi- 
e in Which affidavit thall be Feed, the ES 6] 


"A 
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3 
Attomey. 
the attorney or ſolicitor and of the perſon: ſo bound, their 
places of abode, and the day of the date of ſuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
G. 2. c. 46. . 3. | ; . 
But there is generally an indemnifying clauſe in ſome 
act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited; which by the 5 G. 3. c. 40. was to be 
on or before Oct. 10. 1765. | 

And no perſon ſo bound ſhall be admitted or inrolled 
an attorney or ſolicitor, before ſuch affidavit fo filed ſhall 
be produced and openly read in court. 22 G. 2. c. 46. 


Je 4. 


. 9. And ſuch clerk ſhall, during the whole time of ſer- Sn ſervicefor 
vice ſpecified in the contract,. continue and be actually e whole 5 cart 


employed by ſuch attorney or ſolicitor or his agent, in the 
proper buſineſs of an attorney or ſolicitor. 22 G. 2. 
c. 46. |}. 8. | 

Provided, that if the maſter ſhall die or diſcontinue his 
practice, or if the contract ſhall by conſent be cancelled, 


or ſuch clerk be diſcharged by order of court; the clerk 


may be bound, during the reſidue of the term to another 
maſter : ſo as affidavit be made and filed as aforeſaid, of 
the execution of ſuch ſecond or other contract. {. . 
And ſuch clerk, before he ſhall be admitted attorney 
or folicitor, ſhall cauſe an affidavit of himſelf, or cf the 
attorney or ſolicitor to whom he was bound, to be made 
and filed as aforeſaid, that he hath actually and really 
ſerved and been employed by ſuch practiſing attorney or 
ſolicitor or his agent, — the ſaid whole term of five 


years. 4 LO. ; | 2d yarn waboile? 
10. One of the judges in the courts of law; and the Swearing and 


maſter of the rolls, or two maſters in chancery, and a 
judge of the other courts of equity reſpeRively ;—ſhall 


examine any perſon touching his fitneſs and capacity, $0 2200S 1 
hall 


be an attorney or ſolicitor; and if approved of, he 
be ſworn in open court, and admitted, and inrolled, with- 
out fee, except 1 8. for adminiſtring the oath. - Which 
admiſſion. (on a treble 408. ſtamp) Þ 
delivered to him. 2 G. 2. 6:23. /. 2, 5, 6. ; 
And the attorney's oath ſhall be this: „I A. B. do 
& ſwear, that I will truly and. honeſtly demean my ſelf 
6 in the practice of an attorney, according to the beſt of 
„ my knowledge and abiuty.; ſo help me god.” /. 13. 


5 p The 


all be ſigned, and 


e eee e eee 
rw 7 * „ 8 9 r 


Penalty of acting 
before 1 


% 


To have no more 
than two clerks. 


Attorney may 
be admitted a 


Solicitor may be 
admitted an at- 
tor ney. 


May be admitted 


ig other courts. 


May act in the 


name of any 


other attorney. 


May act in infe- 
rior courts of re- 
cord. 


+ 
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Attozney. 

The ſolicitor's oath: «© I A. B. do fwear, that I will 
te truly and honeſtly demean my ſelf in the practice of a 
4 ſolicitor, according to the beſt of my knowledge and 
ability; ſo help me god f 14 | 

11. If any perſon ſhall 2: 5: attorney or ſolicitor, for 
or in expectation of any gain o7. reward, without being 
admitted and inrolled as afore{ais © he Mall forfeit 5oly 
and be incapable to act for here he aid penalty 
to be recovered in any of the courts of record at e- 
minſler, or in the counties paiatine reſpectively, or great 
ſeſſions in Wales, or at the aſfizes or ſeſions, by any per- 
fon who ſhall ſue for the fame within ra months, toge- 
ther with treble coſts ; and no proceedings hercupon ſhall 
be removed before judgment, or ſtayed by any ce:tiorart 
% GoGo 36 a 

And by the 7 & 8 W. c. 24. Any attorney or ſoli- 
citor, acting as ſuch, before he hath taken the oaths and 
ſubſcribed the declaration, as other perſons qualifying for 
offices, ſhall incur a praemunire. 6 ; 

12. No attorney or ſolicitor ſhall have more than two 
Clerks at any one time. 2 G. 2. c. 23. . 15. 

Except the prothonotaries in the common pleas, and 
the ſecondary in the king's bench, and the ſeveral pro- 
thonotories in the counties palatine, and great ſeſſions in 
Wales; each of whom may have three, who ſhall be 
bound and ferve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſons who have ſerved 
to a ſworn attorney. /. 16. | 111 
- 13. A ſworn attorney may, on examination as afore- 
ſaid; be admitted, ſworn, and inrolled a folicitor, in any 
of the courts of equity, without fee or ſtamp. 2 G. 2. 
„ | 3 | 

14. In like manner, a ſworn ſolicitor may be admitted, 
ſworn, and inrolled an attorney, in the king's bench or 
common pleas. 23 G. 2. c. 26. f. 159 

15. So alſo, a ſworn ſolicitor in any of the courts of 
equity may, on examination as aforeſaid, be admitted, 
ſworn, and inrolled, in any other court of equity, with- 
out fee or ſtamp. 2 G. 2. c. 23. . 21. 1 

16. And any attorney or ſolicitor in any of the courts 
reſpectively, may, with the conſent in writing of an at- 
torney in any other court, in the name of ſuch attorney, 
ſue out any proceſs, and carry on any ſuit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an 
attorney of ſuch court. 2 G. 2. c. 23. .. 10. 

17. And any perſon, who hath been admitted an at- 
torney in any of his majeſty's courts of record at Weſt- 
| 85 minſter, 


7. 7 


minſter, ſhall be capable of being admitted to practiſe as 


an attorney in any inferior court of record ; provided he 
be in all other reſpects qualified according to the cuſtom 
of ſuch reer; court. 'Q G. 2. b. 27. 


109 


18. No perſon ſhall act as attorney, ſolicitor, or agent, Perſons unqva- 


at any general or quarter ſeſſions of the peace, withou 


being duly inrolled; on pain of 50 l, to him who ſhall 


ſue in 12 months, with treble coſts: and if any attorney 
or ſolicitor ſhall permit him to make uſe of his name in 
ſuch ſeffions, he ſhall forfeit 50 1 in like manner. 23 


„ 


And no clerk of the peace or his Ceputy, or any un- 
der- ſheriff or his deputy, ſhall act as ſolicitor, attorney, 
or agent, at any general or quarter ſeſſions of the peace 


of the county or place where he ſhall execute his ſaid of- 


fice reſpectively, on pain of 50 l. in like manner. ſ. 14. 
19. A perſon acting as attorney or ſolicitor in the coun- 


| ty court, without having been legally admitted ; ſhall 
forfeit 201, with coſts, to him who ſhall ſue in 12 months 


in any of his majeſty's courts of record. 12 C. 2. c. 13. 


20. An attorney, in reſpet of his attendance at the 
court, cannot be preſſed for a ſoldier. Comyns Dig. At- 
torney. 

Nor ſhall be made, conſtable, tho' there be a cuſtom 
that every inhabitant ſhall be choſen in his turn. id. 

And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will ; as to the office of 
overſeer of the poor; or churchwarden ; or any office 
within a borough. id. 

So he ſhall not be choſen collector of the lord's rent 
within a manor, where it is copyhold ; tho” it be part of 
his tenure, id. FR 5 | 

So he ſhall not be amerced for not doing his ſuit at the 
lord's court, when his attendance at Weſtminſter is re- 
quired. id. | 75 

Yet it hath been ſaid, that an attorney ſhall not be ex- 


cuſed by privilege from offices, which may be executed 


by deputy ; but only thoſe which require perſonal duty. 
Comyns. ibid. March. 30. „ 

If an attorney be denied his privilege, he may have 2 
writ of privilege for his diſcharge. 2 Haw. 63. 

21. If any attorney be notoriouſly found in any default, 


of record, or otherwiſe; he ſhall forſwear the court, and 


t lified not to act 


in the ſeſſions. 


Nor in the coun-- 


ty court. 


Privileg: 


Miebeha vient. 


never after be received to make any ſuit in any court of 


the king. 4 H. 4. c. 18. 


And 


— ao ogy 


2 
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Acting when 
under conſi ne- 


Name to be in- 
ſcribed on writs 


or other proceſs. 


Attozney. 
And therefore, where an attorney ſued out a capias, 


without an original; he was ftruck out of the roll, and 
ſworn, that he be not an attorney in any of the king's 


. courts. Compns Dig. Attorney. 


So an attorney, who gave names to the ſheriff to be 
returned upon a jury, was caſt over the bar. id. | 

So if he takes money of his client, and afterwards 
wholly refuſes to intermeddle with his buſineſs ; he ſhall 
be ſtruck out of the roll. id. | 

If he refuſe a re-delivery of writings intruſted to his pe- 
ruſal, tho' ſome of them concern himſelf principally ; 


the court, upon motion, will compel him to re-deliver 


them, on payment of all due to him in the cauſe for 
which they were delivered ; for if the writings were de- 
livered for a ſpecial purpoſe, he ſhall not detain them for 
another demand. id. | 

And the court will award an attachment againſt him, 
for bad and fraudulent practice; and he ſhall pay coſts 


| thereupon, or ſhall be committed: But an attachment 


will not be granted before a day allowed to ſhew 
cauſe. id. | 

22. No attorney or ſolicitor, being a priſoner, ſhall, 
in his own name, or in the name of any other attorney, 
during his confinement, ſue out any writ or. proceſs, or 
commence any action; on pain that ſuch proceedings 
ſhall be void, and he ſhall be incapacitated to act as attor- 
ney or ſolicitor for the future; and any attorney or ſolici- 
tor permitting or impowering him to do fo in his name, 
ſhall be in like manner incapacitated. 12 G. 2. c. 13. 


Provided, that ſuch perſon ſo confined may carry on or 
tranſact any ſuit commenced before his confinement, 
10. 

f 23. Every writ and proceſs for arreſting the body, and 
every writ of execution, or ſome label annexed to ſuch 
writ or proceſs, and every warrant to be made out there- 
upon, ſhall be ſubſcribed or indorſed with the name of 
the attorney, clerk in court, or ſolicitor ; and where ſuch 
perſon ſhall not be immediately employed by the plaintiff, 
then alſo with the name of the attorney or ſolicitor im- 
mediately employed: And every copy of any writ to be 
ſerved on the defendant ſhall be ſubſcribed or indorſed, 
with the name of the attorney or ſolicitor immediately 
employed. 2 G. 2. c. 23. ſ. 22. 5 

But the not ſubſcribing or indorſing the name of the 

attorney, clerk in court, or ſolicitor, on the warrant made 
out on the proceſs, ſhall not vitiate the ſame ; yn 
1 e the 


the writ be ſubſcribed or indor ſed: but the ſheriff making 
out ſuch warrant, and not ſubſcribing or indorſing the 
name of the attorney, clerk. in court, or ſolieitor, 
who ſued out the ſame, ſhall forfeit 51; to be aſſeſſed 
* him as a fine, by the court out of which the proceſs 
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Attorney, — 111 


ſued ; half to the king, and half to the party aggrieved 
by ſuch omiſſion. 12 C. 2. c. 13. . 4. ABS 
24. If any ſworn attorney or ſolicitor ſhall knowingly AQing for a per- 
act as agent for any perſon not qualified; he ſhall, on ſon eaqualife, 


proof thereof to the court in a ſummary way, be ſtruck 


off the roll and incapacitated; and ſuch unqualified per- 

ſon ſhall be committed to the priſon of the court, for any 

time not exceeding one year. 22 G. 2. c. 46. / 11. | 

25. If any ſworn attorney ſhall knowingly ſuffer any Suffering a per- 

perſon, not being a ſworn attorney or ſolicitor, to act in ſon unqualiſted a0 

his name; he ſhall be incapable to act as an attorney, ** '? n. 

a2 . & 2% 33s 8 C4 8 
26. If any attorney or ſolicitor ſhall willingly delay his Suffering wilful 

client's ſuit, to work his own gain; the party grieved delay. 

ſhall have his action for the ſame, and recover coſts and 

treble damages; and the faid attorney and ſolicitor ſhall 

be diſcharged from being an attorney or ſolicitor any 


more, Bs ES | 
27. All attornies and ſolicitors ſhall give a true bill To detiver a bill 


unto their clients ſubſcribed with their own hands and fisned. 


names, before they ſhall charge their clients with their 
fees or charges. 3 F. c. 7. 1 | 

28. And if any attorney or ſolicitor ſhall demand by Penalty for a 
his bill any other ſum of money, or allowance upon his Wrong charge. 
account of any money, which he hath not laid out; the 
party grieved ſhall have his action for the ſame, and re- 
cover coſts and treble damages; and ſuch attorney or ſo- 
licitor {hall be diſcharged and incapacitated. 3 J. c. 7. 

29. No attorney or ſolicitor ſhall ſue for recovery of Client to have a 
his fees, until after one month from the time of deliver- month to pay ins 
JJ ici 2% pos. co... 

30. And the client, on ſubmiſſion to pay the whole Taxation. 


ſum that on taxation ſhall appear due, may have the bill 


taxed by the proper officer. And if the attorney or ſoli- 


. Citor, or the party charged, having due notice, ſhall not 


attend the taxation ; the officer may proceed to-tax the 
bill ex parte: (And no ſuit ſhall be commenced for the 
ſaid fees during the taxation.) And on taxation and ſet- 
tlement of the bill, the party ſhall forthwith .pay to the 
faid attorney or ſolicitor, of to any perſon by him autho- 

tized who Wal be preſent at the taxation, or otherwiſe 7 
as the court ſhall direct, the whole ſum that ſhall ws 
85 | | —1 foun 
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Attozney. 


found due; and in default thereof, the party ſhall be lia - 


ble to an attachment, or to ſuch proceedings at the elec- 
tion of the attorney or ſolicitor as the party ſhall be other- 
wiſe liable to by law. And if it appear on the taxation, 
that the attorney or ſolicitor hath been overpaid ; he ſhall 
forthwith refund, on pain of attachment, or ſuch other 
proceedings. as aforeſaid. If the bill taxed be leſs by a 


fixth part than the bill delivered; the attorney or ſolicitor 


ſhall pay the coſts of taxation: But if it ſhall not be leſs, _ 
the court ſhall charge the attorney or client according to 
their diſcretion. 2 G. 2. c. 23. f WEED. 
Provided, that the ſaid act fra not extend to any bill 
of fees due from any attorney or ſolicitor, to any other 
attorney or ſolicitor or clerk in court ; but they may uſe 
ſuch remedies for the recovery thereof, as they might 
have done before the making of the ſaid at, 12 G. 2. 
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Award. 


* is judged not foreign to the office of a keeper of the 
peace, to have ſome 83 of the law contained 
under this title: Concerning which we will ſnew, ä 


I. What things may be ſubmitted to arbitration. 
IT. The ſeveral kinds of ſubmiſſion to arbitration. 


III. The award; and therein what ſhall be deemed 
4 good award, and what not. 


I. What things may be ſubmitted to arbitration. 


Aftons perfondl, I. It is held clearly, that all matters of controverſy, 


Matters of | 
txechold, 


either of fact, or of a right in things and actions perſonal 


and uncertain, may be ſubmitted to arbitration. 9 Co. 78. 
2. Matters of freehold, or any right and title to a free- 
hold, cannot be ſubmitted to arbitrament; for a freehold 
is not transferrable from one to another, without livery 
and ſeiſin: Vet if there be a ſubmiſſion concerning the 
right, title, or poſſeſſion of lands and tenements, and the 
parties enter into mutual bonds, to ſtand to the award 
made relating to them, they forfeit their bonds unleſs the 
obey it. 1 Roll. Abr, 242, 244. Read, Arb. Web, 


80 


J. 3. 


3 
Award: 


So if the condi tion of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land 
to one, and that the other ſtall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 
bitrament. A. F EA: 

But if the ' arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho? the order do not con- 
vey to him to make him a good title ; for the arbitrator 
hath. not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited : for the awarding the land to one, cannot be 


expounded, that the other ſhall infeoff him. id. 


And altho' there be no bond, yet if the arbitrator do 
zward that the one ſhall infeoff the other; it ſeems that 
n action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were a bond, 
and then there is the ſame reaſon an action ſhould lie, as 


that the condition of the obligation ſhould be forfeited ; 


for if ſuch an award were void, then the condition of the 
obligation to perform it could not be broken. id. 

In like manner, an annuity is not determinable by award; 
for it is reckoned in nature of a freehold, and therefore 
cannot paſs without the deed of the party. id. 

So a partition cannot be made by award; for a freehol 

cannot pals (as was ſaid) without livery and ſeifin. id. 
It hath been doubted, whether leaſes for years, being 
chattels real, could be transferred by award; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award: and then, if the arbitrators award, that one ſhall 
aſſign or transfer the leaſe to the other; if he refuſeth, he 


forfeits his obligation. id. 


3. Debts on arrearages of accounts before auditors, Matters of re- 
ſhall not be diſcharged by award ; becauſe it appears of cord. 
record, and muſt be diſcharged by matters of as high a w 
nature. 1 Bac, Abr. Arbitrament. A, | 
4. Debts due by ſpecialty cannot be diſcharged by a bebte due by 
bare award; but if the ſubmiſſion was by bond, the award ſpecialty. 
would be a good bar; for one ſpecialty may be diſſolved 
by another. 1 Bac. Abr. Arbitrament. A. Mt 
$5. A certain and fixed debt is not diſcharged by an A thing certains 
award ; for the end and deſign of an arbitration is, to re- 
duce uncertain debts and duties to a certainty.: and to 
award a man a certain debt, is to give him no more, "not 
do any greater thing for him, than was done before; for 
now he can have but an action, and that he might have 
Srv or E — befare'; 
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Criminal of- 
ſences. 


cauſes. 


Ey parol. 


By covenant, 


I. A ſubmiſſion by words is good, and the party in 
in 


RR 
before ; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. A. 1 : 

But if 201. be due to a man, and he and another ſub- 
mit all perſonal things to arbitration; there, if the arbi- 
trator award 101. it is a wy award : becauſe there were 


other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in ma- 
king the award; ſo as perhaps the debt of 201. was dimi- 
miniſhed, in conſideration of ſome treſpaſſes done by him 
to the other party. id. eee 

6. Criminal matters, as treaſons, murders, felonies, and 
other offences indictable at the ſuit of the King, cannot be 
ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 


| arch and the king in ſuch caſes is a party, for whom 


he other parties cannot undertake. And altho' the ſub- 
miſſion be by bond, yet the obligation is void; and the 
parties may be puniſhed for entring into ſuch bonds. 


FF 


But if the party injured proceeds by way of action, as 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover, may be ſub - 
mitted to arbitration: for in ſuch. caſe the action is for 
:himfelf, and not for the King: Compleat Arbitrator 28. 

7. Alſo matrimonial cauſes, or any thing concerning 
the contract or diſſolution of marriage, cannot be ſubmit- 
ted to abitrament. x RolPs Abr. 252. is 

'But the damages a perſon ſuſtained by a promiſe of mar- 
riage, or any thing relating to a marriage portion, ma 
be Tied, 16 Ed. 4. 2. | Tu | 


II. The ſeveral kinds of ſubmiſſion to arbitration. 


whoſe favour the award is made, hath a remedy to inforce 
a perſormance of it: Vet it is not expedient that any ſub- 
miſſion ſhould be by parol, becauſe the party may revoke 


it at pleaſure, at any time before the award made, and 
thatby word likewiſe ; and the judges will rarely enforce 


the performance of an award, when. either the ſubmiſſion 


or the award is by parol, becauſe it lays ſo great a foun- 
dation for perjury. Compl. Abr. 1. 2 

23. Submiſſion may alſo be by covenant ; but this method 
is ſeldom uſed : for they it contains the ſame certainty with 
à bond, yet the method of ſuing on a covenant is di EY: 


2 n% 4s „ — 
* 
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Award. 


and more difficult than in ſuing on a bond. Compd. Ard. 
7. bun | : 


"22 dibauoh by rule of (court (A) is made in purſu- By rule of court, 


ance of the ſtatute 9 & 10 W. c. 15. which enacteth as 
follows : E 411200 <0 x | 
In ſhalb be lawful for all merchants and traders, and 
vthers deſiring to end any controverſy, ſuit, or quarrel 
(for which there is no other remedy but by perſonal ac- 


lon, or ſuit in equity) by atbitration, to agree that their 
ſubmidtion to the award or umpirage be made a rule of 


any of his majeſty's courts: of record, which the parties 
Mall chooſe, and to inſert ſuch agreement in their ſubmiſ- 


fon, or the condition of the bond or promiſe, whereby 


they ſubmit themſelves: V hich agreement being ſo made, 


and inſerted in their ſubmiſſion or-ptomiſe, or eonditien 


of their reſpective bonds, ſhall or may, on producing an 
affidavit thereof, made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame is agreed to 
de made à rule, and reading and filing the. ſaid afſdavit 
in court, be entered of record in ſuch court; and à rule 
ſhall thereupon be made in the ſaid court, that the parties 
tall ſubmit to, and finally be concluded by ſuch arbitra- 
tion or umpirage; and in caſe of diſobedience to fuch ar- 
bitration or umpirage, the party neglecting or reſu 

to perform the ſame, or any part thereof, ſhall be ſubject 
to all the penalties of contemning a rule of court; and the 
court on motion ſhall iſſue proceſs accordingly; which 


proceſs ſhall not be ſtopped or delayed in its execution, 
by any order of any other court of law or equity, unleſs 


it ſhall be made appear on oath to ſuch court, that the 
arbitrators or ' umpire misbehaved themſelves, and that 


fuch award was procured by corruption, or other undue . 


means. EW 
And this is allowed to be the moſt expeditious way; 


and the method is to get a counſel to move in any of the 
Courts to have it made a rule, which in ſuch caſe is never 


denied; and then the party is liable to the ſame penalties 
that he would be for diſobeying any other rule of court. 
Compl. Arb. b, 47. 


4. Or laſtly, the ſubmiſſion may be by bond (B). In By bond. 
Which caſe each party muſt give to the other a bond; 10 


which bond, and condition, muſt contain exactly the ſame 


words, only changing the names of the Parties. And 


the penalty of the bond ſhould at leaſt be the value of the 
thing ſubmitted; ſo that the party tnay rather abide by 
the award, than forfeit his obligation. Compi. Ard. 46. 


I 2 „ And 
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And undoubtedly a ſubmiſſion by bönd in Tomereſpetiss 
ert a ſubmiſſion by rule of court; for an award made 
purſuant to bonds of ſubmiſſion, may bind che parties ex- 
— but if che party who-refuſes to perform an award 
e purſuant to a rule of court, ſhall die, the act of par- 
— directing, that the proſecution ſhall be carried on 
by attachment, the remedy being loſt, the wid | is loft 
like wiſe. Compl. Arb. 34. „ 1e) 


Both by bond and g. Sometimes the ſübmiſſion is ben bo head and rule 


rule of court. 


Whe her the 
ſubmiſſion may 
be counter- 


of court, by adding the party's conſent: at the bottom of 
the condition of the bond; and this is ſtill.the: beſt way, 
for then the party may proceed which way he pleaſes: and 
it is ſaid, that he may proceed both ways; that is to ſay, 
both on the bond, and have an ent likewiſe or 
the contempt,” 1 Salt. 73. b 

6. But in which way Steer the ſubmiſſion 418 abate; the 
fs nevertheleſs may be revoked, tho' made irrevocable 
by the ſtrongeſt words; for a man cannot by his own act, 
make ſuch authority or power not countermandable, which 


| by the law and in its own nature is eee e- 


8 Co. 82. 

But if the fubmifion be by bond: if, the eie e 
he forfeits his obligation, for that he hath broken the 
words of the condition, which are, that he ſhall ſtand to 
and abide the award. And if he revokes, he muſt like- 
wiſe give notice of the revocation; and if the ſubmiſſion 
Was by bond, the revocation muſt be in n 8 Co. 
82. 

And if the mbar be made a rule of court, abſent 
to the act of parliament; if either of the parties revokes, 
the court will grant an attachment. Compl. Arb. 82. 

But if the ſubmiſſion be by word, the rler © revoke 
at pleaſure, and he forfeits nothing; but he muſt in this 
caſe likewiſe give notice of the revocation, tho” it need not 
be in writing; and the notice muſt be to the arbitrators 
dener enge 8 Co. 82. Fe | 


22 7. be award (C); and therein what all be 


deemed a good award, and what not. 


Arbitrators en- 1. The arbitrators cannot injoin an oath to the wit- 
neſſes, there being no _ wich gives them any ſuch 
ors 


— tobe 2. It is highly convenient chat the award be in wri- 
writing. 


not adminiſter 


an oath, 


ting, and fo to de eee in TW ſubmiſſion, Compl. 
8 : 
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Nss |. 3. It is not required by any of the ſtamp acts, that an Whether ir ſhall 
ade 1 10 70 by name ſhall be on ſtamped paper or parchment; de upon ws 
ex- 3 nor doth it ſeem to be comprehended under any deſcrip- 1 
ard tion in the ſaid acts, unleſs it be under theſe general words iS 
AC. [obligatory $f ument i and if ſo, then it ſhall be on a 
on double ſix-penny ſtamp. | 
lofi | 4. One thing eſſential to a good award . is, that it by Award to be ac- 
AR) : f will with reſpe& to perſons and things, according to the eee gs the 
mis ſubmiſſion. 2 h. 4. c. 3. n 
of 5 - Upon which ground, as the arbitrators are, with re- 
rays ſpect to the things ſubmitted; circumſcribed and tied down 
and to the ſubmiſſion; ſo in ſeveral caſes it has been diſputed, 
ſay, whether their' awarding releaſes to the time of the award, 
for and not to the time of the ſubmiſſion, was good; it is 
bike therefore,molt adviſable to award releaſes to the time of 
the the ſubmiſſion; tho' it is now clearly held, that general 
able releaſes ſhall extend only to the time of the ſubmiſſion, 
act, and that, if there be releaſes awarded to the time of the 
aich award, they ſhall be good, unleſs it be ſhewn on the other 
ble. ſide, that ſome new matter hath, ariſen between the parties 
iy | between the ſubmiſſion and award. 1 Roll, Abr. 242. 6 
kes, Mod. 34. 
the That is to ſay, an award of releaſes to the time of ma- 
d to king the award, includes all that is within the ſubmiſſion, 
ike- and more ; which ſhall be good for ſo much as is within 
mon the ſubmiſſion and void for the reſidue. 1 Bac. Abr. Ar- 
05. bitrament. E. 
2 If the ſubmiſſion be, ſo as the! awarbe . to 'be deli- 
vant vered to the parties or to ſuch of them as ſhall defire the ſame, 
kes, the parties ſo bound are themſelves obliged to take notice 
015 of the award at their peril; but if the words of the ſub- 
oke miſſion be, / þ that the award be delivered to each party by 
this Terk: a day, then it muſt be delivered to each party accord- 
| not Read. Arb. Mocd b. 4. c. 3. 
itors 2 10 tho* the words of the ſubmiſſion may be fach; as 
; wilFoblige the parties to take notice of the award at thr 
peril; yet if the arbitrators award that one of the parties 
Il be | ſhall do an act, which depends upon another firſt to be 
BR done of the ther rarty, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
re. he hath POTEN was edel. on his ay You Arb. 
F IE A452 BK 57; 11 ei e 
_ 3 + 3 An award that one ſhall- pay for the invite of the 
. 1 award: or the reckoning in the houſe where the award was 
ompl. E made, is a void award ; for ſuch e tre e out «5g 
© the Iubmiſſton- 1 Rell, Ar. 254: 15 
3. It * 


. 5. Allo, 
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Award to be be- g. Alſo, it is required, that the award be beneficjal, and 
nekecial to either appoint ſomething advantageous to either party; for an 
2985 award of one ſide only, is not good: ſo if an award be, 
that one of the parties ſhall go to Rome, when it appears 
that there is no advantage to the other party by his going, 
it is void. Wood b. 4. c. 3. "i ce | 
do if a man and woman ſubmit themſelves to an 
award, it is no good award that they ſhall inter merry, fer 
this is not intended any advantage. 1 Noll. Abr, 252: 
And the bodies of the parties are not ſubmitted to arbitra- 
tion. 1 Bac. Abr. Abitrament. E. | 

Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral re- 
leaſes ſhould be given preſently; it was objected, that h 
giving ſuch releaſes the bond and money would he diſ- 
charged, and therefore the-awarding the releaſe was void 
againſt the plaintiff, and fo there is nothing of his ſide to 


[! | be done: And of this opinion was the court. But where 


the award wes, that money ſhould be paid at two ſeveral 
days, and releaſes given, ſo that it appears by the very 


| 5 method and order of the award, that the general releaſes 


were not to be given till after the money paid; the court 
were clear of opinion, that it was well enough, and ſo 


lj judgment was given for the plaintiff. 2 Mad. 169. 


Award to bepoſ- 6. Alſo it is required in 8 good award, that it be poſ- 
able and lauf. ſible and lawful. . Mond b. 4. c. 2. 5 
Thus, if an award be, that one of the parties ſhall kill, 
ſteal, forge a deed, or the like, it is void. 1 nfl. 206. 
In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in law, _ 
Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſfible by the act of 


| god, the party is excuſed ; as if an award be, to deliver 


a horſe before ſuch a day, and he dies before that day. 


| | 21 Ed. 4. 70. 


Aud tobe cer. 7. Alſo it is required, that che award. be certain and 
3 ; nn 5 

Upon which ground it hath been reſolved, that if the 

S - arbitrators. award, that one of the parties beg the other's 


| | , pardon before ſuch a mayor, or ſuch and ſuch perſons, it 


1s good and certain enough ; but if the award be, that he 
ſhall: beg pardon in ſuch manner and in ſuch place as the 
other party ſhall} appoint, it is not good: for the arbitra- 
tors are to determine, and not to make ſuch party his 
own judge in his own cauſe, And tho' the time and * 


* 
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be but circumſtances, yet in this fort of ſatisfaction they 


make the moſt conſiderable part. 1 Salk. 71. : 
Upon which ground' alſo, the arbitrators cannot regu- 


larly reſerve any thing for their future judgment, when 
the time allowed them is expired; for then ſuch their 
award is not certain and final. Cro. Fac. 585. 
An award that the defendant ſhall give ſecurity to the 


plaintiff, for payment of a ſum of money, 1s void for the 
uncertainty; not ſhewing what ſecurity he ſhould give, 


whether by bond or otherwiſe. Cro. Ja. 314. 


In the caſe of Minter and Garlick, T. 3 An. it was 


awarded, that the defendant ſhould pay to the plaintiff 10 l. 
and all the cis of a ſuit then depending in an inferior 


caurt, and afterwards to give mutual releaſes. By the 


court: An award to pay ſuch coſts as the maſter ſhall tax 
is good, becauſe it may be reduced to a certainty ; but 
this is uncertain, and carries it farther than has hitherto 


been allowed, And Holt chief juſtice ſaid, that it hath 


| been held a good award, to pay ſuch coſts as the protho- 
notary ſhall tax, and that carries it far enough; but that 
ſurely the arbitrators ſhould either aſcertain it them- 

ſelves, or refer it to a proper officer. 1 Salt. 75. 6 Med. 


195. | 
1 ur in the caſe of Dudley and A H. 13 G. 
Where it was awarded, that the plainti 

coſts, and no body was appointed to tax them, the court 
ſupplied it by ordering the maſter to do it. Sir. 737. 


ſhould pay the 
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8. It is ſettled that arbitrators cannot proceed on a re- Arbitrators can- 


ference, after they have once named an umpire for then 


not proceed, af- 
ter appointing an 


their authority ceaſeth, tho? the time for making the award umpire. 


is not expired. Rep. of Pract. in C. B. 116. Danes and 
Monſay. E. 8 . | kg 125 

But the appointment of an umpire before their own 
time for making an award is expired, may be good: As 
in the caſe of Doyley and Pitſee, T. 28 G. 2. An action 
of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrators, 
3 they made their award on or before the 1 3th of 
March next; and if they made no award, then that they 
ſhould appoint an umpire before the 17th of the ſaid 
March. The defendant pleaded, that no award was made 


on or before the ſaid 1 3th day of March; but that they 


did, before the ſaid 17th of Match, to wit, upon the 11th, 
. Chuſe and appoint an umpire, who had made an award. 
By the court: There are no words, which by any con- 
ſtruction can he intended to limit cx circumſcribe the elec- 


3 


% 


tion of an umpire till after the 13th of March. The 
plain ſenſe of the. ſubmiſſion is, that they ſhould make 
their award by a certain day; or in caſe they did not 
make it, or could not agree, that then they ſhould no- 
minate an umpire. And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appoint- 
ment, provided it was ſoon enough for him to make his 
award. „ | | 
Award to be 9. Generally the award ſhall be expounded according 
e fa- to the intent of the arbitrators, and not literally, and ſhall 
urably, except A 8 , 
in caſe of partia» not be unravelled in a court of equity, unleſs there was 
lity or corrup- corruption in the arbitrators. 10 Co. 57. Mood b. 4. 
ay C2. Read. Arb. | 0 5 
| But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of 9 & 10 V. c. 15. 
that any arbitration or umpirage procured by corruption 
or undue means, ſhall be deemed void, and accordingly 
be ſet aſide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, be- 
fore the laſt day of the next term after publiſhing the ar- 
bitration. /. 2. | 5 | 
But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the Jaw preſumes that every man 
will be ſo wiſe as to pitch upon a perſon whoſe under- 
ſtanding and honeſty he can rely on; it hath ſeldom hap- 
pened, that an award was held void when there appeared 
. . Nothing. elſe to vitiate it, eſpecially in a court of law: yet 
awards have been, and are often ſet aſide in a court of 
equity, for corruption and want of underſtanding in the 
- arbitrators. Compl. Arb. 73: . . 
Therefore it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding. to be their arbitrators, and 
to acquaint them truly with the facts they are to go upon: 
for if they appear to be miſtaken in a matter of fact, a 
court of equity will ſet afide the award. 2 Vern, 08. 
So if the arbitrators, or any of them, appear to have 
been deceived : As where certain articles were ſhewn 
only to one of the arbitrators, and he to whom they 
were not ſhewn ſwore that if he had ſeen them, he 
believed he ſhould not have made ſuch an award. 
For in ſuch caſe, the award (according to the ex- 
preſſion in the ſtatute) is procured by undue means. 
Tracy Atkyns 64. | | 5 25 Bo A 
If a ſubmiſhon is to three arbitrators, or any two of 
them, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 
or if they have private meetings, and admit one of the 
| | parties, 


: 
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parties, but give no notice to the other, but ſuffer the 
attorney of the party whom they admitted, to draw up 
the award; ſuch award ſhall be ſet aſide for partiality and 
eee , OT OA LASHES 
It is a general rule in equity, that when it appears that 
any one of the arbitrators was any way intereſted in the 
matters in controverſy, the award is to be ſet aſide. Compl. 
All it is the ſtroͤngeſt argument of partiality, to ſhew 
that the arbitrators received from either of the parties any 
conſiderable ſum of money, or any other preſent which 
may be a temptation to act corruptly; but the ſum or 
preſent muſt be proved to be ſo exorbitant, as to induce 
the court to believe that it biaſſed their judgments; other- 
' wiſe it will be of no effect. Compl. Arb. 76. 5 
In the caſe of Shepherd and Brand, T. 7 G. 2. On a © 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
-arbitrators inſiſted upon three guineas apiece to be paid 
to them by each of the parties for their trouble and ex- 
pences; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money. The 
court ſaid, that they thought it might be ſomething dan- 
gerous, to ſuffer one ſide only to give money to arbitra- 
tors'; and accordingly for that reaſon the rule was made 
abſolute. 2 Barnardiſt. 463. | | 

10. If the arbitrators award a thing to be done, it may where che award 
be proper for them to appoint a time and place for the appoints no time, 
doing of itz and the party who would take advantage of „ 
it, mult ſhew that he has done what was requiſite on his ately, 
part: but if a thing is to be done generally, without men- 
tioning time and place, it ſhall be done immediately. 

2 Brown. 311. | x „ 

11. If the ſubmiſſion is by rule of court, it is neceſſary Demand to be 
that there be a perſonal. demand of the thing awarded; before attach- 
and the party muſt make affidavit of ſuch demand, beſce 
he can have an attachment. 1 Salk, 83. By * 

12. If a ſum of money be awarded to one of the par- On tender and 
ties, and that upon the payment thereof they both hall e . . 
give mutual releaſes; if he who is to receiye the money, OD fign a 
refuſes it, yet upon a tender and refuſal, he is as much releaſe. 
obliged to ſign a releaſe as if he actually received it. 

I Salt. 75, | | 
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bound 4% C. D. of: 


4 Ar AY — rec 
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Award. 
| A. Ferm of « ſubmiſſion by rule of court. | 


W HEREAS divers 5 date n eee 
en, and are now d page A. B. of— 


is the equnty of ———— yeoman, of the one part, and C. D. ff 


— the ſaid. county, wet, of of the other part, touching 
and concerning for the ending and deciding 
Sburraf, it it bereby my by and between the lain 
forties, that all matters in 2 between them , touch- 
Ing, and concerning all and every the matters aud things herein 
abane ſpecified and particularly mentioned, fhall be referred and 
fubmitted #6 the arbitrament, final end, and determination ah 
A. A. in the ſaid county, gentlenn, B. A. 
10 the 2 caunty, jeonian, and C. A. f.. in the 2 
yeoman, or any two of them, arbitrators indifferently 
— 4 the ſaid parties, 177 the ſaid arbitraters, or any 
true of them, do make and publiſh th err award in writing ready 
io be delivered ta the ſaid parties, or hy of them as "Fr de- 
fire the ſame, an er hefore Silas next en wing 
the date hereof : And it is bereby = lh a agreed by 
tween the ſaid parties, that this ſubmiſſian ſhall be made a * 
of his maje/ly's court of ting” s bench at etminſter. In wit- 
a twhereef the ſaid parties to theſe preſents have hereunts ſet 
heir hands th 4 n che gear, &c. 


B. Arbitration bend, 
" NOW al men by theſe preſents, u I A. B. 
by theſe prefent Fi 5 


in the county o f—— gentleman, am held- an 


in the ſaid county o yeoman, 
1 — pounds 0 of good and lawful money Great Britain, 
to be paid to the FE C. D. or to his certain attorney, his exe- 
eutors, adminiſtrators, or afſigns - To which payment well and 
to Ex made, I bind myſelf, my heirs, executors, and ad- 
mini/trators, firmly by theſe preſents, ſealed with my feal, and 
dated the- day of: 
of aur ſovereign lord Geor "ge the third, of Great Britain, 
rance and Ireland, king, defender of the aith, and fo 2 
and in the year of our *. —— 


Condition 


— in the———jear r of the reign 


8 
Bn 


Awvard. | 


Condition to ſtand to the award of two arbitrators, 


in common form: 


H E condition of the above obligation is fuch, that if the 
above bound A. B. his heirs, executors, and admimſtra- 
tors, and every of them, 
haifs, do and ſhall well and truly fland to, obey, abide, per- 
form, obſerve and keep the award, order, arbitrament, final 
end and determination of A. A. of ———efquire, and B. A. 
of ————gentleman, arbitrators maifferently named, elected, 
and choſen, as well for and on the part and behalf of the above» 


bound A. B. as of the above named C. D. to arbitrate, award, 


order, adjudge and determine of and concerning all and all 


manner of action and actions, cauſe and cauſes of action and 


actions, ſuits, bills, bonds, ſpecialties, ' judgments, executions, 
extents, accounts, debts, dues, ſum and ſums of money, quar- 


reli, controverſies, treſpaſſes, damages and demands whatſzever, 


both in Jaw and equity, or otherwiſe hawſoever, which at 

time or times heretofore have been had, made, moved, brought, 
commenced, ſued, proſecuted, committed, omitted, done or ſuf 
fered by or between the ſaid parties, ſo as the ſaid myard be 
made in writing, and ready to be delivered to the ſaid parties, 
on or before the———— day 0 now next enſuing ;_ [and 


if the ſaid A. B. his heirs, executors, or adminiſtrators, or 


any of them, ſhall not prefer or cauſe to be preferred, any bill 
in equity againſt the ſaid A. A. and B. A. or either of them, 
far or concerning their award in the premiſſes;] Then this obli- 
gation to be vid, otherwiſe of force. 


Tf the parties have a mind to make their ſubmiſſion 4 | 


rule of court, then this may be added: 


Ad the abroebound A. B. doth agree and defire, that this 
his ſubmiſſion be made a rule of his majeſty's court of king's 


bench at Weſtminſter, purſuant te the att of parkament in 


fuch caſe made aud provide . 


Condition to ſtand to the award of three wbitrators, 


or any two of them, and an umpire appointed : 


'E HE condition of this obligation is ſuch, that if the above- 
i © Sound A. B. bis heirs, executors, and adniniftrators, 


for and on his and their parts and behalfi, ſhall and do well 
and truly land to, obey, abide, obſerve, perform, fulfil, and 
beef the award, arder, arbitrament, final end and determina- 


tion 


3 


ant on his and their parts and be. 


I23 


gueh caſe made. 


Award. 
tion 0 or any two of them, arbitrators indifferently 
elected aud named, as well by and on the part and behalf 

the ſaid A. B. as by and on the part and behalf of the ahous- 
named C.D. to arbitrate, award, order, judge and deter- 
mine, f and concerning all and all manner of action and a- 
tions, cauſe and cauſes of action and actions, ſuits, bills, bonds, 
ſpecialties, covenants, contracts, promiſes, accounts, reckon- 
inge, ſums of money, judgments, executions, extents, quarrels, 
* controverſies, treſpaſſes, damages and demands whatſoever, at 
any time. heretofore had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, committed, or depending by 
or between the ſaid parties; ſo as the award of the ſaid arbi- 


trators, or any two of them, be made and ſet down in writing, 


under their or any two of their hands and ſeals, ready to be 
-delivered to the ſaid parties in difference, on or before the 
day of ——now next enſuing ;, then this obligation to be void, 
otherwiſe of force. : 
And if the ſaid arbitrators fhall not make ſuch their award 
of and concerning the premiſſes, within the time limited as afore- 
aid, then if the ſaid A. B. his heirs, executors, and admini- 
2 and on his and their part and foul do and ſhall 
well and truly ſtand to, obſerve, perform, fulfil and keep the 
award, determination, and umpirage [if the umpire be na- 
med] / being a perſon indifferently named and choſen 
between the ſaid parties for umpire; [if not named] of ſuch 
perſon as the ſaid arbitrators ſhall indifferently chuſe for umpire 
m and concerning the premiſſes; ſo as the ſaid umpire do make 
and ſet down his award bnd umpirage in writing, under his 
hand and ſeal, ready to be delivered to the ſaid parties in diffe- 
rence, on or before the —day of ———now next enſuing”; 
and if the 8052 A. B. his beirs, executors, or adminiſirators, 
or any of them, ſhall not 72 or cauſe to be preferred, any 
Bill in eguity, againſi them the ſaid arbitrators and umpire, or 
any of tbem, for or concerning the award of them the ſaid ar- 
bitrators or umpire in the premiſſes : Then this. obligation to be 
void, otherwiſe of force, | 1 . 
[And the abovebound A. B. doth agree and. deſire, that this 
his ſubmiſſion be made a rule of his majzfty's court of king's 
bench at Weſtminſter, purſuant to the act of parliament in 


i 


C. Form of an award. — 


T FO ae whom theſe preſents ſhall come, be A. B. of | 
1 ———andC.D. if ———d2o fend greeting 


Mu bertas there are ſeveral accounts depending, and divers 
emmtroverfies have ariſen, betiueen— , — hn, 
n 7 


erently 


half of 


above- 
deter- 
ind. gc- 
bonds, 
reckon- 
aarrels, 
ver, at 
menced, 
ling by 
d arbi. - 
Titing, 


y to be 


omar 
e void, 


award 


fre- 


mini- 
d. ſpall 
eep the 


be na- 


' choſen 
of ſuch 
umpire 
lo make 
der his 
diffe- 
ſuing 
rators, 
@, any 


| fand to, abide, perform, and keep the award, or 


Ne dy award and order, that the ſaid— 


> * 


Award. 
of the one part, | Ot ———f——— omen, of the other 
part; And whereas, for the putting an end to the ſaid diffe- 
rences, they. the ſaid —and-——by their ſeveral bonds 
or obligations bearing date laſt paſt, are reciprocally be- 
come bound each to the other, in the penal ſum of to 
and final 
ſo as the ſaid award be 


determination of us the ſaid 


made in writing and ready to be delivered to the parties in dif- 


ference on or before next enſuing,” as by the ſaid obliga- 
tions and conditions thereof may appear : Now know ye, that 
we the ſaid arbitrators, whoſe names. are hereunto ſubſcribed, 
and ſeals affixed, taking upon us the burden of the ſaid award, 
and having: fully. examined and duly conſidered the proc and 
allegations of both the ſaid parties, du mate and publiſh this 
our award between the ſaid parties in manner fellowing ; that it 
to ſay, Firſt, we do award and order, that all actions, ſuits, 
quarrels, and controverſies whatſoever, had, moved, ariſen, 
and depending between the ſaid parties in law or equity, for 
any manner of cauſe whatſoever touching the ſaid premiſſes, to 
the day of the date hereof, ball ceaſe and be no further proje- 
auted; and that each of the ſaid parties ſhall pay and bear his 
own co/ts: and charges in any wife relating to, or concerning the 
premiſes. And tue do alſo award and order, that the ſaid 
Hall deliver or cauſe to be delivered to the aid 
at=—=——within the ſpace of —— —&c. And further, we 
do hereby award order, that the' ſaid————fhall on or 
befor. pay or cauſe to be paid unto the ſaid——=—the 
zum of — We do alſo award and order, &c. And lafily, 
and on 
payment of the ſaid ſum hall in due form of law, exe- 
cute "each: to the other of them, or to the other's uſe, general 
releaſes, ſufficient in the law for the releaſing by each to the other 
of them, his heirs, executors, and adminiſtrators, of all ac- 
Hons, "- ſuits,” arreſts, » quarrels, controverſies, and demands 
whatſoever,” touching or concerning the premiſſes aforeſaid, or 
any matter or thing thereunto relating, from the beginning of 
the world, until the ————— day of ———— laſt paſt 
(viz. the day of the date of the arbitration bonds). In 
"witneſs whereof we have hereunto ſet our hands and ſeals the 


nn 
2 i + 1 4 


be 2 ; Form of an umpirage. Bop 

( 5 ECITE the- arbitration bonds, as before) New 
now ye, that I- umpire indifferently choſen by 

—— having deliberately heard and underſtaad the griefs and 

allegations and proofs of both the ſaid parties, and willing 

was | | (4s 


125 


Alb 
{as math as in me lieth) % 


LTF 
fet the ſaid partie at unity and 


goed accord, ds by theſe pre athitrate, award, orser, d- 
ere, and judge as falloweth y That is to ſay, bc. 


(And herein of Drovers of Cattle.) 

EY) the 5 & 6 Ed. 6. c. 14. whatſoever perſon ſhall 

ingroſs or get into his hands by buying, contract. 
ing, or promiſe-taking, other than by demiſe, grant, or 
leaſe of land or tithe, any corn growing in the fields, or 
any other corn or grain, butter, cheeſe, fiſh, or other 
dead vidtuats whatſoever, to the intent to fel} the. ſame 
zpain, fhall be deemed an unlawful ingroſſer; and ſhall 
for the firft offence (on conviction in the courts at gf 
minſter, or at the ſeſſions by inquiſition, preſentment, bill, 
or information, and on the oath of two witneſſes) be im- 
prifoued 'two months, and forfeit the value of the 
eattle or victual, fo by him bought or had; for ſe- 
cond offence, ſhall be impriſoned half a year, and forfeit 
double value; for the third offence, be ſet on the pillory, 
forfeit all his goods, and be impriſoned during the king's 
pleaſure: one half of which forfeiture ſhall be to the ki 
and half to him that ſhall fue ; and if the conviction ſhall 
be at the king's ſuit only, then the whole forfeiture ſhall 
be to the king.---Provided, that the buying of any corn, 
fiſh, butter, or cheeſe, by any ſuch badger, lader, kidder, 
or carrier, as ſhall be allowed to that office by three juſ- 
tices of the county where the ſaid badger, lader, kidder, 
or carrier ſhall dwell ; which ſhall ſell or deliver in open 
fair or market, or to any other victualler, or to any other 
perſon, for the proviſion of his houſe, all ſuch corn, 
grain, butter and cheeſe, as any ſuch perſon ſhall buy or 
cauſe to be bought, and that within one month next after 
he ſhall ſo buy any ſuch corn, grain, butter or cheeſe, .{o 
that the fame be bought without foreſtalling ; ſhall not be 
deemed any offence contrary to this act. And provided 
that it ſhall be lawful to every perſon allowed by three 
juſtices of the county where he ſhall dwell,” to buy (other- 
wife than by foreſtalling) corn, grain, or cattle, to be 
carried coaſtwiſdG. „ . 


And 
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Badgers. 

And by the fame Ratute, if any perſon ſhalt buy any 
oxen, 1465 ſteers, kine, heifers, calves, ſheep, — 
goats, or kids living, and ſelt the ſame again alive, unleſs 
he keep and feed the fame for five weeks in his eum houles, 

round, ferm- ground, or in ſuch ground where he hach 
b. herbaye or common of paſture by grant or preſcrip- 
tion; every ſuch perſen fo buying and ſelling again, hall 


' forfeit double the value of the eattle or things fo bou 


and fold again, to be recovered" and applied as aforeſaid. 
Provided, that it ſhalt be lawful to every perſon, known 
for a common drover, being licenſed in writing by three 
juſtices (1 5 of the county where the fame drover ſhalt 
be moft abiding and dwelling, to buy cattle in any fuck 
counties where Yrovers have been wont in times paſt ac- 
cuſtomably to buy cattle at their free liherty and pleaſure, 
and to. fe} the ſame (as is #forefaid) at reaſonable prives, 
in common fairs and markets, diſtant from the place 
where he bought the fame forty miles at the laaft; fo that 
the ſame cattle be not bought by foreſtalling. | 
— The ſame licences not to continue above one year, un- 
leſs renewed. | | | — 
2. But by the 5 El. c. 12. No drover of cattle, badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheefe, ſhall be licenſed to thoſe offices, 
ut only in the general and open quarter ſethons of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and hath dwelt for three years next before the teſte of his 
licence; and only ſuch perſon ſhall be licenſed, who is 
or hath been a married man, and is at the time of grant- 
ing the licence an houfholder, and not an houſhold ſer- 
vant, nor retainer to any perſon, and of the age of 30 
years at the leaſt: which licences ſhall} bear date of the 
day and place where the ſeſſions was holden, and ſhall be 
ſigned and ſealed with the proper hands and ſeals of three 
of the ſaid juſtices (1 Q:) being preſent at the ſame ſeſ- 
lions: on pain that every perſon, who ſhall take licence 
contrary to this ordinance, ſhall forfeit 5 l. to be reco- 
vered and applied in manner as is aforeſaid: and all li- 
cences otherwiſe granted ſhall be void. ſ. 4, 5- 3 
And the juſtices in the ſaid ſeſſions ſhall take reeogni- 
zance of ſuch perſons licenſed, that they nor any of them 
ſhall by colour of their licence foreſtall or ingroſs, or 
otherwiſe praQice or do any thing contrary to the tenor 


and true meaning, or in defrauding: the ſaid former ſtatute, 


or of oy matter or thing therein contained, ſ. 6, | 
Which faid licences and recognizances ſhall be written 

by the clerk of the peace or his deputy, and by no other 

Wh - perſon ; 


and applied as aforeſaid. . .... 
And all licences ſhall continue for one year only from 
the date thereof. .. 4. ee 1 
Provided, that nothing herein contained ſhall prejudice 
the liberty of any city or town corporate, but that they 
may licenſe. purveyors for the proviſion thereof, as they 
—_ have done before. /. . CT e ee 
: ovided alſo, that nothing herein contained ſhall be in 
any wiſe hurtful or prejudicial, to any of the inhabitants 
within the counties of ¶gſtmorland, Cumberland, Lancaſter, 


they have lawfully uſed to do. ,. 10 

3. But by the 13 El. c. 25. No perſon all be a buyer, 
badger, kidder or carrier of corn, cattle, butter, cheeſe, 
and ſuch like kind of victual, in none other inanner nor 
form, than is contained in the ſtatute of 5 El. nor ſhall 
be any other ways admitted or licenſed to be a buyer, 
badger, kidder, or carrier, as is aforeſaid, than is men- 
tioned and appointed by the ſaid ſtatute; any thing in 
this, or any other act heretofore to the contrary notwith- 
ſtanding. /. 20. 8 . 
What was mentioned in this act to the contrary before, 
was only the revival and perpetuating of the ſtatute of the 


Cheſter, and York; but that 15 may do, as heretofore 


5 & 6 Ed. 6. c. 14. which being temporary, had then ex- 
pired. And this ſeemeth to conduct us to the true mean- 


ing of this clauſe in the ſtatute of 13 El. and conſequently 


to ſettle a point much controverted; namely, what obli- 


gation lies upon drovers and badgers in the ſaid fiye nora 
thern counties to be licenſed according to the aforeſaid ſta- 


tute of the 5 El. c. 12. And the opinion ſeemeth at laſt to 


have prevailed, that, by virtue, of this clauſe, they are 
brought under the ſame regulations of the ſtatuce of 5 Elix. 
c. 12. concerning licences, with the inhabitants of the 
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Badgers; 


other counties; from which, before, by the exception in 
the ſaid ſtatute they had been exempted. But the obſer- 
vation above-mentioned will perhaps lead us to a different 
conſtruction, which is this: The ſtatute of 5 & & Ed. 6. 
c. 14. directing perſons to be licenſed by three juſtices 
generally (without the formalities required afterwards by 
the 5 El. c. 12.) was, as appears upon the face of it, 
temporary; and after ſeveral continuances, did expire in 
the 8th year of queen Eliaabeth. Which act being ex- 
pired, the ſole buſineſs of licenſing then reſted upon the 
ſtatute of 5 Eliz. out of which the inhabitants of the ſaid 
northern counties were excepted, and conſequently were 
then under no obligation to take any licences at all. 
Now the ſtatute of the 13th Eliz. reviving the ſaid ſta- 
tute of 5 & 6 Ed. 6. brought the ſame as it were over the 


head of the ſtatute of the 5 Eliz. and conſequently being 


now become in its courſe ſubſequent to the ſtatute of the 


5 Eliz. it would have altered the ſaid ſtatute of 5 Eli. in 


matters wherein they are contrary; and therefore to re- 
ſtore the ſtatute of the 5 Elia. to its authority and in- 


fluence (after the revival or continuance of about 15 other 


acts of parliament, and divers other matters there treated 
of) a clauſe is put in at the end, referring to the act of 
5 & 6 Ed. 6. c. 14. which at the beginning had been re- 


vived and perpetuated; namely, that notwithſtanding 
ſuch revival, no perſon ſhall be licenſed otherwiſe than 


by the ſtatute of the 5 Eliz. ſo that the caſe ſtands, as if 
the ſtatute of 5 & 6 Ed. 6. had been perpetual from the 
deginning, and as if the ſtatute of 13 Eliz. had not been 
made; and conſequently upon the two ſtatutes of 5 & 6 
Ed. 6. c. 14. and 5 Ell c. 12, the inhabitants of the 
ſaid northern counties are not to be licenſed according to 


the ſaid ſtatute of 5 Elz. c. 12. (for they are excepted 


out of it); but they are to do as before they bad , lawfully*” 
ted to do, that is to ſay, they are to be licenſed according 
to the ſtatute of 5 & 6 Ed. 6. c. 14. namely, badgers, 
laders, kidders, carriers, and tranſporters coaſtwiſe, by 
three juſtices, generally, out of ſeſſions; and drovers, by 
three Juſtices, one whereof is to be of the quorum ; and 
without the formalities of age, marriage, three years in- 
habitancy, being houſholders, and the reſt, as is required 

of others by the 5 Eliz, $47 


. But there is another great doubt, whether perſons who 


buy corn, and make the corn into meal, and then ſell the 
meal, are perſons by theſe acts required to be licenſed, Ar- 
guments for the negative, are; that the ſtatute of Ed. 6. 

only requires perſons to be licenſed, who buy corn and 
I. — — * ; felt: 


Badgers. 


fell the ſame again, that is, ſell the corn (as it ſeemeth), 
and not the corn manufaftured. And if the ſtatute meant 


otherwiſe, then bakers who buy meal, and convert the 
fame into bread, and ſell the bread, would be ingroſſers; 
and fo. in all other kinds of manufacture of dead victuals. 
And that the ſtatute did not intend to include ſuch ma- 
nufacturers of corn, altho* unlicenſed, under the deno- 
mination of ingroſſers, ſeemeth to be implied, in that the 


licence it ſelf can only impower them to ſell the corn again 


within one month after it was bought; which, in the cafe of 
making corn into malt in particular, is not applicable, for- 


aſmuch as a longer time than this is required in the ope- 


ration, 


Licence of a badger on the 5 & 6 Ed. 6. c. 14. 
and 5 El. c. 12. 15 


Middleſex. A T the general quarter ſeſſions of the peace 

1 Held at -in and for the ſaid county, 
this —— 4 of in the——year of ——— We 
A. B. C. D. and E. F. eſquires, juſtices of the peace for the 
ſaid county (one whereof is of the Querum) have licenſed, and 
by theſe preſents do licenſe and admit B. B. of: in the 
ſaid county, being upwards of thirty years of age, and being 
alſo a married man [or, a widower], and an houſholder, and 


having been an inhabitant in the ſaid county for three years now 


laſt paſt, to be a badger, lader, kidder, carrier, and buyer, 
of corn and grain ¶ butter and*cheeſe, or as the caſe ſhall be}, 
7 the ſpace of one whole year from the date hereof, to buy 
corn and grain ¶ butter and cheeſe} in wo fair or market, and 
without foreflalling ; and to ſell or deliver the ſame again in 
open fair or market, or ts any victualler or other perſon for the 
promſum of his houſe, within one month 2 he ſhall have fo 
bought the pt Fa as he practiſe the ſuid buſineſs according to 
the true intent and meaning of the ſlatute made againſt regra- 
tors, fore/tallers, and ingreſſers, and nat otherwiſe. Given 


under our hands and ſeals the day and year aforeſaid. 


If it is for carrying coaſtwiſe, then it may run thus: 


2 be a tranſporter of corn and grain, for the ſpace 


of one whole year from the date hereof, to buy corn and grain, 
otherwiſe than by foreſlalling ; and to tranſport and carry the 
fame "by ET any port or place within the kingdom 
England and Wales, unto any other port or place within t 


fame; fo as he dn without fraud or covin ſhip or enibark the 
Jai corn or. grain” within forty days neut after be ſhall __ 
? N. : ; Tb ; o . * | 9 1 4 1 T 


Badgers, _ 
bought the ſame, or taken covenant or promiſe for the buying 
thereof; and with ſuch expedition and diligence as wind and 


' . weather will permit, do carry and tranſport the ſame ds ſuch 


port or place as his cocket ſhall declare; and there to diſbark, 
unlade and fell the ſame; and do bring a true certificate 
thereof from a juſtice of the peace of the county, or the mayor 
or bailiff of the town corporate where the ſame ſhall be unladen, 
and: alſo of the cuſſomer of the port where ſuch unlading ſhall 
be, F the place and day where the ſaid corn or grain ſhall 
be diſbarked, unladen and ſold, to be directed to the cuſtomer 
and comptroller of the port where the ſame were embarked; 
and ſo as he prattiſe the ſaid buſineſs according to the true in- 
tent and meaning of the ſtatute made againſt regraters, fore- 
flallers, and ingreſſers, and not atherwiſe, Given, &. 


Licence of a Drover, on the ſaid ſtatutes. 


9 be a common drover of cattle, to buy cattle in any 
ſuch ſhires or counties where drovers have been wont accuſtom- 
ably to buy cattle, at his free liberty and pleaſure, ſo as the 
Jame be not bought by way of foreſtalling ; and to ſell the ſame 


again in common fairs and markets, diſtant from the 


where be ſhall buy the ſame reſpeftively forty miles at the leaſt ; 
fo as he practiſe the ſaid bufmeſs according to the true intent 


and meaning of the ſlatute made againſt regraters, forgſtallers, 


and ingreſſers, and not otherwiſe. Given, &c. 


Condition of the recogn:zance. - 


| HERE AS the abovebound A. D. is this day by us 

licenſed to be a common drover of cattle [ badger, lader, 
#:dger, carrier, buyer, tranſporter. of corn and. grain, butter 
and cheeſe, or as the caſe is] for the ſpace of one whole year 
now next enſuing ; The condition of this recognizance ts ſuch, 


that if the above bound A. D. ſhall not by colour of his ſaid 


licence foreflal or ingroſs, or otherwiſe practiſe or do any act 
or thing contrary to the tenor and true meaning, or in defraud- 
ing of the flatute made againſt regraters, foreſtallers, and in- 
groſſers, or of any matter or thing therein contained; then this 
recognizance to be vid, otherwiſe of force. © © 


Badger's licence in the five northern counties, on 
N the 5 & 6 Ed. 6. . 114. 


Weſtmorland. 4 \ U 7 E three of bis ogy 's jupe the 
A j peace for the ſaia af Lee 
licenſe and allnv A.B. n faq county, to be @ 


, 2 eo, 


W 


badger, lader, kidder, carrier, and buyer of curm and grain 
butter and cheeſe, or as the caſe ſhall be}; for the ſpace af 
one whole year the date heref, to buy corn and grain 
{butter and cheeſe} in open fair or market, and without fire- 

3 and te fell or deliver the ſame again in ape Prev of 


| "market, or te any victualler or other perſon for the proviſien 
his houſe, within one month after he 72 


_ fo as he practiſe the Cl buf „ 


E 
intent and meaning of the ſtatute made ae regraters, fore- 


Aallers, and ingrafſers, and not otherwiſe, Given under our 


nnn — 1 th „ 


'Prover*'s licence in the five ackthert counties, on | 


the 53 & 6 Ed. 6. c. 14. 


Weſtmorland. 4 W.. three of his rde of the 


ace for the ſaid county (one where- 


of is of the AT Fi litenſe and allow R. D. of 


* the ſaid county, to be 4 common drover of cattle, to 
"buy cattle in any ſuch ſhires and counties [and ſo on as in the 


 "drover's licence above.] Given under aur hands and * 
| 3 of —in the e 


And for theſe northern counties no recognizance is re- 
uired; but they are otherwiſe puniſhable, if they exceed 
their licence, by the ſaid ſtatute of 5 & 6 Ed. 6. c. 14. 

A. pecial licence to buy corn out of fairs or markets, may 
be the ſame as the badgers general licences above ; ; only 
inſtead of the words [to buy corn and grain, in open fair or 
market} Lee be inſerted theſe words [to buy corn and grain 
in and alſo out of open e or market] ; with ſuch other 
words. A or limitation of- ack le, as on 
be - ae, mages 
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commit or 


VII. Denying bail where it ought to be granted. 
VIII. granting bail where it ought to be denied. 
IA. Of bail by writ of habeas corpus. me 
IT. Acknowledging bail in another man's name. 


I. What it 45; 


5 YAIL (from the french bailler, to deliver) ſignifies the 


delivery of a man out of cuſtody, upon the under- 
taking of one or more perſons for him, that he ſhall ap- 


pear at a day limited, to anfwer and be juſtified by the 


II. Difference between bail and mainpriſe. 


Tue difference\ between bail and mainpriſe is, that 


rnors are only ſurety, but bail is a cuſtody; and 


mai 
therefore the bail may retake the priſoner, if they doubt 


he will fly, and detain him, and bring him before a ju- 
Nice, and the juſtice ought to commit the priſoner in diſ- 
charge of the bail, or put him to find new ſureties. 
E -w m̃̃ͥ. .r ts ft ger | 


Il hive. geen may be diſcharged withous bail. 


If a perſon be brought before a juſtice, if it appears that 


no felony is committed, he may diſcharge him; but if a 


felony be committed, tho it appears not that the pa 
accuſed is guilty, yet he cannot diſcharge him, but muſt 
Vail him. Hale's Pl. 98. os. 


IV. Who may or may not be bailed. 


At the common law, bail was allowed in all caſes but 


homicide ; but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 
Hale's Pl. 97. A | | 

It is true the ſaid ſtatute only preſcribeth who ſhall or 


| ſhall not be let to bail by the ſheriff; but by ther & 2 P. 


M. c. 13. it is enacted that no juſtice or juſtices of the 
peace ſhall let to bail or mainpriſe any perſon not reple- 


viſable by the ſaid ſtatute of 3 Ed. 1. c. 1 | 


Which ftatute is as follows: Ferafonch as ſheriffs and 
ethers, which have taken and kept in priſon perſons detected of. 


felony, and incontinent have let out by replevin ſuch as were 
not repleviſable, and have * in ꝓriſen ſuch as were reple= 


* iſable, 
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viſable, becauſe they would gain of the one party and grieve the 
other 3 and forafmuch as before this time it was not determined 
which perſons were repleviſable, and which not, but only thoſe 


that were taken for the death of a man, or by commandment of 


the king, or his juſtices, or for the foreſt : It is provided, that 
ſuch priſoners as before were — and they which have 
abjured the realm, provors, and ſuch as be taken with the 
manner, and thoſe which have broken the king's priſon, thieves 


75 defamed and known, and ſuch as be appealed by provors, 


a long as the provors be living, (if they be not of good name,) 
and ſuch as be taken fer houſeburning felontoufly done, er for 


falſe meney, or for counterfeiting the king's ſeal, or perſons 


excommunicate taken at the requeſt of the biſhop, or for mani- 
feft offences, or for treaſon touching the king himſelf, ſhall be 


in no wiſe repleviſable by the common writ, nor without writ. 


But ſuch as be indicted of larceny by inqueſts taken before ſhe- 


viffs or bailiffs by their office, or of light. ſuſpicion, or for petit 


larceny, that amounteth not above the value of 12 d. if they 
were not guilty of ſome other larceny aforetime, or guilty of re- 


ceipt of felons, or of commandment or farce, or f aid in felony 


done, or guilty of ſome other treſpaſs for which one ought not 
to boſe life nor member, and a man appealed by a provor after 
the death of the provar (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, whereof the 


ſheriff will be anſwerable, and that | without giving ought of 


their goods, 


Sheriffs and others] That is to ſay, ſheriffs and gaolers 
that have cuſtody of gaols; ſo that this. act extends not to 
any of the king's juſtices or judges of any ſuperior courts 
of juſtice. 2 Inſt. 185. But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


But only thofe, &c.] Here are firſt ſet down four ſorts 
of perſons which before this act were not bailable by the 
common writ de homine replegiando < © 


1. Thoſe that were taken for the death of a man] By the 
ancient law of the land, in all caſes of felony, if the party 
accuſed could find ſufficient ſureties, he was not to be 
committed to priſon; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
bailable. - 2 aft. 186. 5 ! 

And even if a perſon hath dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and the 


offender appear not, he is in danger of being ſeverely 


hned. 1 Haw, 138. T 
4 5 And 
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Bail. „ 
And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in ſelf defence: and it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſuſpicion of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable ho- 
mieide, if it 1 appear that he was guilty of the 
fact, let it be ever ſo plain that it cannot amount to mur- 
X der, 2 Amr 0% 10%. :.. Bs >. 
3 2. Or by commandment of the king] That is, by matter 
3 of record in one of his courts, according to law; and not 
an extrajudicial commandment. 2 [n/?. 186, 187. So alſo 
it is provided in the petition of rights 3 Car. that no per- 
fon ſhall be detained in priſon by the king's ſpecial com- 
mand, without cauſe certified. R 5 
And becauſe ſome courts, as the king's bench, are be- 
fore the king, and ſome before his juſtices, therefore the 
act ſaith, by commandment of the king, and the next words 
be, or of his juſtices. 2 Inſt. 186, 6 


3. Or of his juſtices] That is, of any of the courts of 
Maſiminſter, or juſtices of aſſize, 2 Haw, 96. 


4. Or for the ore] But as to impriſonment for offen- 
a 
9 


ces in foreſts, the law hath been much mitigated by later 
ſtatutes. 2 Haw. $81 | | 
All theſe four are excepted out of the common writ de 
| homine' replegiando, that the ſheriff in his county court, 
which is not a court of. record, ſhall not replevy any of 
theſe four that are committed, altho' it ſhould be by an 
unlawful commitment; but the ſuperior courts at Me- 
minſter, upon an habeas corpus, ſhall do juſtice to the party 2 
in all theſe four caſes, 2 ff. 187. ey 
Next the act doth further provide, that theſe kinds of 
priſoners hereafter following (being 13 in number) ſhall 
not be repleviſable ; | 7 5 


- I. Such priſoners as before 'were outlawed] Perſans out- 
lawed are attainted in law, and therefore are not bailable; 
for the intendment of the law is, that the perſon ſtandeth 
indifferent whether he be guilty or no; and not if he be 
convicted or attainted. 2 IH. 188. | 
2. And they which have aljured the realm] For theſe alſo 
are attainted upon their own-confeflion, and therefore not 
bailable at all by law, 2 nf. 188. ATR | 
3. Provors] A provor, of approver, is 2 perſon that con- 
ſelleth the felony with which he is charged, and under- 
d : ä takes 


Bail. 
takes to prove another guilty of the ſame crime; which if 
he does, he faves his own life, otherwiſe he ſhall be imme · 
diately executed. And the reaſon why they are not bail» 
able is, becauſe they are guilty by their own confeſſion, 
and therefore they do not ſtand indifferent, 2 Ju. 188. 


But this concerns not juſtices of the peace, becauſe no 


man can become an approver before them, for that they 
cannot affign a coroner. Hale's Pl. 102. 


4. And ſuch as be taken with the manner] For in this 
caſe likewiſe, he ſtandeth not indifferent whether he be 
guilty or no, being taken with the mainer, that is, with 
the thing ſtolen as it were in his hand, anciently called 
handbabbend, and the like was anciently called backberend, 
as à bundle or fardle at his back ; which was uſed to fig- 
nify manifeſt theft. 2 Ia. 188. | ik 
J. And thoſe which have broken the lings priſon) Here 
are two offences; firſt his breaking of the priſon, for it 
is preſumed thathe who is innocent will never break pri- 
ſon :\ and ſecondly, his flying, becau ſe he confeſſeth 
fact who flies from judgment. 2 Inft. 188. 

6. Thieves openly defamed and known] Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there 


is probable evidence againſt them. But this ſeems in a 


great meaſure to be left to the diſcretion of the perſon who 
has power to bail them, who on conſideration of the cir- 


cumſtances of the whole matter, and the probabilities on 


both ſides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, ought not to bail but commit them. 
2 Haw. 99. | | 
7. Such as be appealed rovers, fo long as the provers 
be ee if they _ of e appeal of the 
approver is forcible againſt the appellee, becauſe the ap- 
prover confeſſeth himſelf guilty of the ſame felony, and 
therefore it ſerveth in nature of an indictment againſt the 


appellee, fo long as the approver liveth, unleſs the ap- 


pellee be of good fame. 2 H. 188. 


8. And fuch as be taken for bouſeburning froniouſy done]. 
N. 188. 


This was felony by the common law. 2 


9. Or for falſe money] This was treaſon by the common 


law. 2 ft. 188. 


10. Or for counterfeiting the king's feal} This was alſo i 


treaſon by the common law. 2 Ini. 188. 
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11. Or perſons ercemmunirate, taken at the requeſt. of the - 
biſbep ] 32 he that is certified into the Ki ir 
the biſhop to be excommunicated, and after is taken by 
force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunica- 
ted but for hereſies, or other heinous cauſes of eccleſiaſti- 

cal cognizance, and not for ſmall or petty cauſes; and 
therefore in thoſe caſes the party was not bailable by the 
ſheriff or gaoler without the king's writ ; but if the party 
offered ſufficient caution de parendo mandatis ecelgſiæ in fore 
ma juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered : And if the biſhop will not ſend to the ſheriff to 
deliver him, then ſhall he have a writ out of the chan- 
cery to the ſheriff for his delivery : Or if he be excom- 
municated for a temporal cauſe, or for a matter whereof - 
the eccleſiaſtical court hath no cognizance, he ſhall be 
delivered by the king's writ without any ſatisfaction. 

| 2 Inft. 189. 3 3 i N 
12. Fer manifeſt offences] Which ſeems to be under- 
ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes 
miſpriſon of treaſon, præmunire, and ſuch like heinous 
offences. Yet it ſeems to be in a great meaſure left to 
diſcretion, to judge in what caſes their crime is ſo flagrant 

and enormous, that they ought not to haye the benefit of 
it. 2 Haw. 99. LY 5 


13. Or for treaſon touching the king himſelf ] By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety, 

until he were convicted ; for at common law, the _ 
* his pledge or ſurety, that could find none. 2 . 


_ Shall be in mo wiſe repleviſable by the common writ, . nor 
without writ] That is, the iff ſhall not replevy them 
dy the common writ de homine replegiands, nor without 
writ, that is, ex officio : But all or any of theſe may be 
bailed in the king's bench, I | . 


* 


ext the a&t ſctteth down ſeven kinds of offenders that 


may be bailed ; « 6th 
I. Such as be indifted of larceny by inqueſts taken before x 
 fheriffs or bailiffs) That 1 before ſheriffs in their torns, ; 
> or lords in their leets, or thoſe that have infangthief and 


angthief $ that 18, who have the privilege to ee 
5 taken within their fee, or thieves dwelling within 


- 


ter the fact. 2 H. H. 100. 


It, 


| their manor and taken for felody out of their fee. Yet 


this is expounded that they be of good fame. 2 Inft. 


2. Or of light ſuſpicion] But if the preſumption be ſtrong, 


| er the defamation great, the juſtices may refuſe to *il 


kim, Hale Pl. 102. And this is expounded alſo that 
they be of good fame. 2 Inſt. 190. e 
3. Or ' for petit larceny that amounteth not above the value 
7 12 d. F they were not guilty of ſame other larceny aforetime] 
his act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is aboye the value of 12 d. and petit 
larceny, when it is of the value of 124. or under. 2 Inf, 
10 2 


And it ſeems to be agreed, that there is no neceſſity that 


ſuch perſons be of good fame; yet upon the conſtruction 


of the whole ſtatute, if ſuch perſons be taken with the 


manner, or confeſs the fact, or their crime be otherwiſe 
open and manifeſt, it ſeems that they ought not to be 
bailed; but if there be any colour of probability for their 
innocence, it ſeems moſt agreeable to the intention of the 
ſtatute to bail them. 2 Hawk. 101. 


4. Or guilty of _— of felons] Theſe are acceſſiiries af 


— 


5. Or of commandment, or farce, or of aid in felony done] 
Thi LO before the fact. 2 H. 21 = J 
But acceſſaries to felonies are not to be bailed, unleſs 
be of good reputation : And it ſeems at this day to 
be ſettled, that where there are ſtrong preſumptions of 
guilt, ſuch acceſſaries are not bailable-by this ſtatute. 2 
aw. 102. | 
6. Or guilty of ſome other treſpaſs, for which one ought 
not to loſe life nor member] But it ſeems reaſonable to qua- 
lify the generality of this expreſſion, with this limitation, 


that ſuch accuſation ought to be either on a light ſuſpi- 
cion, or elſe that the 4 "age be inconſiderable, or that it 
be not excluded from bail by ſome ſpecial act of parlia- 


ment. 2 Haw. 99. 2 H. H. 135. 
7. And a man appealed by a prover, after the death of the 


provor, if he be no common thief, nor de amed] And by pa- 
rity of 3 he may be bailed, if the approver waive 


his appeal, or be vanquiſhed. 2 Haw. 98. 


Be Int out by ſufficient ſureiy] If a juſtice take inſufficient - 
ſurety, and the party appear not, he is finable by the! 
1 5 Judge 
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Bail, 
judge of afſize. H. P. 97. But if the priſoner. appear 
thereupon, the juſtice is ſafe. 2 Haw. 89. 
And if a perſon who has power to take bail, be ſo far 
impoſed upon, as to ſuffer a priſoner to be bailed by in- 


ſufficient perſons, it is ſaid that either he, or any other 


perſon who hath power to bail him, may require the party 


to find better ſureties, and to enter into a new recogni- 
zance with them, and may commit him on his refuſal, 
for that inſufficient ſureties are no ſureties. 2 Haw. 


89 


89. 2 H. H. 125. 


It is to be obſerved, that the aboveſaid ſtatute extends 
only to bail in criminal offences, and therefore gives no 


power at all to juſtices of the peace to bail any perſons on 
proceſs in civil actions, or for contempts to ſuperior courts. 
2 Haw. 106. . 5 0 _ 
There are furthermore many ſtatutes, which prohibit 
bail and mainpriſe in very many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters. | 
And where a ſtatute ordaineth, that an offender ſhall 


be impriſoned at the king's will or pleaſure, there the pri- 


ſoner cannot be bailed, till he hath redeemed his liberty 


by ſuch fine or ranſom as ſhall be aſſeſſed by the king's 


juſtices in his courts. Dale. c. 167. 


Altho' a perſon be committed to be detained without | 


bail or mainpriſe, yet if the offence be by law bailable, 
he that hath power of bailing may bail him. 2 H. H. 
135. | 


V. Who may bail, and the manner of it. 


By the common law, the ſheriff and every conſtable, . 
being conſervators of the peace, might have bailed one 
ſuſpected of felony; but this authority is transferred 


from them to the juſtices of the peace by ſeveral ſtatutes. 
Lamb. 15. | | 

And it ſeems to be a good general rule, that ſo far as 
any perſons are judges of any crime, ſo far they have 


power of bailing a perſon indifed before them of ſuch 


crime: And upon this ground it ſeems clear, that any 


two juſtices (1 Q.) may of common right bail perſons in- 
dicted at the ſeſſions, for that any two ſuch juſtices may 


hear and determine the indictment. Alſo it hath been 


holden, that any one juſtice hath the like power; 2 


And the perſon who is to take the bail, may examine 
them on their oaths concerning their ſufficiency. 2 Haw. 
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Batl. 


| this ſ6ems to be implied by the ftatute of 1 R. 3. c. 3. 


which giving one juſtice power of bailing perſons arreſted 
2 felony, in like form as if ſuch perſons had been indicted at 

he fora, » Clearly ſuppoſes, that if ſuch perſons had been 
id at the ſeſſions, they might have been bailed by 
any one juſtice, And if any one juſtice had ſuch power, 
before the ſtatute ſpecially relating to the power of ju- 
tices in granting bail, it ſeems that he hath ſtill the ſame 
power in relation to perſons ſo indicted of any bailable 


crime under the degree of felony, becauſe the ſaid ſtatutes 
| ſeem not to reſtrain him in any ſuch caſe, under the de- 
gree of felony, from any power which he u might 


claim before. 2 Haw, 103. 
But it ſeems difficult to maintain the * of one ju- 
lice bo bell n perſon, for any crime before indictment, un- 


leſs by ſome ſtatute it be limited to the conuſance of one 
juſtice, or unleſs it be an offence directly tending to the 
breach of the peace, the bailing of perſons for. which 
ſeems properly-to come under their conuſance as conſer- 8 


vators of the peace. 2 Ha. 1. 

And Mr. Dalton ſays, if it is not in caſe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute. Dall. c. 12. 


And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one -who 


has given another a dangerous wound, according as. it 
. appear from the whole circumſtances that che party 
{| likely to live or die; for that every ſuch juſtice be- 
ing principal conſervator of the peace, the offence at 
—— being only an enormous breach thereof, and no 
felony, ſeems properly to come under bis conuſance. 
2 Haw. rog. 


But by 1 & 2 P. & . c 13. Tf a perſon be arreſted for | 


manſlaughter, or felony, or ſuſpicion thereof, being bail- 
able by law, be ſhall not be let to bail or mainpriſe by any ju- 
2 but in open ſeſſions, _— it be by two e 2 at the 
1 0 me to be preſent gather ot the time of 
15 bailment : Which bail A wor c ray in writing 
ſcribed d ſigned with their own hands, at the next gener — 
delruery to be bolden within the county "where the perſon n be. 
arreſted or fuſpetted. 
And the fail juſtices, or one of them, being of the quorum, 


_ when. any. fuch priſoner is brought before them, for any man- 
laughter or felony, before any bailment, ſhall take the exami-. 


nation of the ſaid priſoner, and information of them that bring 


_ of the e and arc e, * 6e and * fem: or a 


much 


rern ee 5 WW e th ke 


proc ty examination be fined by the j Judges of aff. 


| Batl. 
much thereef as ſhall be material to prove the "IR ſhall put 
in writing before they - make. the bailment : Which examination 


together with the bailment, the ſaid juſtices ſhall certify at the 
next general gaol delivery to be holden within the limits of their 


And the ſaid juſtices ſhall have power to Bind all ſuch Ly 
recognizance as do declare any thing material ts prove the of< 
fence, to appear at the next general gaol delivery to give evi- 
dence againſt the arty en his trial: And ſhall certify the ſame 
in like manner. | 


Aud anyjuſtice offending ey to this act, ſball on due 


ut in London, Middleſex, and in other cities and towns 


corporate, juſtices may let priſoners to bail, as they might be- 
fore this ali; but when they ds bail, they are to take and cre 


| afy me 1 and examination as is here directed. 


VI. Requiring exceſſive bail. 


By the declaration of rights x V. feſc 2. c. 2. Excel- 
five bail ought not to be required. . 


VII Demying bail where it ought to bs granted. 


= refuſe bail here the party ought to be bailed (the 
rty offering the ſame) is a miſdemeanor puniſhable nat 
= by — ſuit of the party, but alſo by indictment. 


nen 
vn Granting bail where it ought to 2 , 


Admirting bail where it. ought not, is puniſhable by the 
Judges of afize by fine; or puniſhable as a negligent cicape 
at, common law. #. P. 97. 

If the keeper of a priſon bail any not bailable, he ſhall 
loſe his fee and office; if another officer, he ſhall have 


three years impriſonment, and make fine at the king's 


pleaſure, 3 Ed. 1. c. 15, 
AV. 18 G. 2. X. and William Clarke, eſquire. Hoa: a 


juſtice of Surrey committed a man on ſuſpicion of fiealing 


- a mare, and bound over the owner to-proſecute Alter- 


wards upon examining two other perſons, he admitted the 
to bail, The proſecutor appeared at the affizes, and 


found a bill, but the party accuſed did not appear 


the court granted an information againſt the juſtice, de- 
a. __ hould not * bailed the may themſelves. 
» I2ZID. 2 — 


_ __ 
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Bail. 


IX. Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in moſt caſes by the habeas corpus act 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 


If the i on or felony, plainly and 
CCF 


fon is committed and charged as acceſſary before the fact to any 


petty treaſon or felony, or upon ſuſpicion there, er with ſuſ- 
5 petty treaſon or felony, which petty treaſon or felony 


Iczon 0 

fel be plainly and ſpecially expreſſed in the warrant of commut- 

ment : in ſuch caſes the perſon ſhall not be bailed en a writ of 
habeas 4 ; otherwfiiſe he may be bailed. 


. Aſo 1 Th: is committed for treaſon or felony ſpect ally 


of aſſixe, petition to be tried, and ſhall not 
be indicted ſome time in the next term er afſize after the com- 
mitment, he ſhall upon motion the laſt day of the term or aſſize, 
be bailed, unleſs it ſhall appear to the judge upon oath that the 
kings witneſſes could not be produced within that time, and 
then if be is nat tried in the ſecond term or affeze, he ſpall be 
diſcharged. 

Previous to the aforeſaid bailment, the priſoner or ſome per- 
fon on bis behalf, ſhall demand of the officer or keeper, a rue 
27 of the warrant of commitment, which he ſpall deliver in fir 


1001. to the party grieved for the firſt offence, 
1 er of Bo J for the rnd, * | 
Then e is to be made in writing, by 52 priſoner or 


any perſon for him, attgſted and ſubſcribed by two witneſſes who 


* 


were preſent ar the delivery theres, to the court of X 


king's bench, common pleas, or  exchequer, er if out of term 
time, to the lord chancellor er ene of the judges; and a 2 1 
the warrant of commitment ſhall be produced before them, 

oath made that fuch copy was denied. 


But if any perſon bath wif need by the ſou of ti 


terms ts apply for bis enlargement, be n beve @ habeas | 


corpus granted in the vacation. 
n or judges reſpeAtiveh, 

Hall award an habeas corpus nder the ſeal of the court, on 

pain" of $O0L. ts be marked. mn this manner, Per ftatutum 
triceſumo primo Caroli ſecundi regis, and figned by the per- 


| ſon that awards the ſame ; 5 


„ returnable i 


9999 eee | 
„ 4 mile. 41 


vw * 4 Bb Ten 


he ſball in open court the firſt week of the 


Ball. 
Then the writ ſhall be ſerved on the keeper, or left at the gad! 
with axy of the under-officers ; and the charges fo indorſed, 
ſhall be paid or tendered to him, and the priſoner ſhall give 
bond ta pay the charges 1 carrying him back if he ſhall be re- 
manded, and that he will not make any eſcape by the way. 
This done, the officer ſhall within three days after ſervice 
(if it is within twenty miles) return the writ, and bring the 
body, and ſhall then likewiſe certify the true cauſe of the impri- 
ſenment; if above twenty miles and leſs than an hundred, than 
within ten days; if above an hundred, then within twenty days; 
on like pain as before. „„ 
But after the afſizes are proclaimed for the county where the 
priſoner is detained, he ſhall not be removed. | 
Then if it ſhall appear to the ſaid lord chancellor or judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
rant, out of ſome court that hath juriſdictian criminal mat- 
ters, or by warrant of a judge or juſtice of the peace for mat- 
ters for the which by law he 1s not bailable; in ſuch caſe the 
a Fg fall net be diſcharged. | | 
If he ſhall be diſcharged, be ſhall thereupon enter into receg - 
nizance to appear on his trial; and the writ, and return there- 
| of, and recognizance ſhall be certified into the court where the 
trial muſt be. "SN 1 | 
But perſons charged in debt, er other actian, or with pro- 
ceſs in am civil cauſe, after their diſcharge for à criminal of- 
ence, ſhall be in cuſſcay for fuch other ſuit. | 
And perſens jo ſet at large, ſhall net be recommitted for the 
fame offence, unleſs by order of court ; on pain of 5001. to the 


Two things I ſhall obſerve upon this ſtatute : | 
1. That altho' the conſtable by his own authority, 
without any warrant of commitment, may carry offenders 
to gaol, and this was the method of ſecuring priſoners, 
before that there were any juſtices of the peace; yet ſince 
the inſtitution of the office of juſtices of the peace, it i. 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant of commitment; otherw¾iſe they 
have a right to be bailed upon this act, whatever the of- . 
fence may be. N | 8 
2. That the warrant of commitment ought to ſet forth 
. ſpecially ; that is to ſay, not for 3 a 
ony in general, but treaſon fer counterfeiting the king's coin, 
or Felony for Rbf the 8 
and the like; that fo the court may judge thereupon, he- 
ther or no the offence is ſuch, Ow W 


IJ. Achnow- 


to be admitted to bail. 


Ball, 


* b e beil'i in another man's name. 
he 6. J acknowledge, 
2 22 
VVV 
c 


tn the name of any other} T. 6 C. Two people put in 


bail in feigned names, and becauſe there were no ſuch- 
perſons, they could not be proſecuted for perſonating bail 


on this ſtatute. $0 the court ordered them and the at- 
torney to be ſet in the pillory, which was done accord- 


- Str. 384+ 

me taken before a judge is not within this flatute, 
till it be filed of record. 1 H. H. 696. But it is with- 
ig the followin ng Ratute of 4 W. c. 4. by which it is enac- 
ted, that any who ſhall perſonate another before theſe who have 
authority to take bail, ſo as 5 make him liable to the 

ſum of money. in that ſuit or action, ow be gui 7 
be ah within clergy), "7 05 


3 


Form of bail. 


Wa it remenbred, that on "SEND "1 if 
in the-———year of the reign 
yeaman, A. B. of: oman,- 
came before us John Moore, 
Maire, a { Richard ye ws clerk, two of his majeſty's juſtices 
of the peace in and for the ſaid county, one wire: is of the 
quorum, and ſever acknowledged themſelves to owe to our 
ſaid. lord the king, that is to ſay, the ſaid A. O. 201. and 


the ſaid A. B. and B. B. 101. each, te be reſpeftivey levied 


their lands and tenements, goods and chattels, if the ſaid 
O. Rall make default in the performance of "the 
indorſed, [or underwritten}, 
.  . John Moore, 
Burne. 


The condition of this Recopnizance is fuch, that if the within 
[above] bound A. O. Hull perſonally appear before the juſtices 
of our 82 0 the king aſſigned to keep the peace 
within the ſaid ea: and f ts hear and deter- 
mine _ &vers felmies, treſpaſſes, ether miſdemeanors in 
the ſaid county committed, at the next general quarter ſeſ- 


next general gacl 


Eb SET 


Vo 


. A 00 cc 


for ſuſpicion of a certain felony in ſtealing 
d took upon themſelves each of the ſaid A. B. 


LN 


Bail. 

in and for the ſaid county, then and there to anſwer to our 
ſaid ſovereign lord the king, for and concerning the felonious 
taking and flealing of: the property of A. M. of — 
yeoman, with the ſuſpicion whereof the ſaid A. O. flands charg- 
ed before us the ſaid juſtices, and to do and receive what Hall 
by the court be then and there enjoined him, and ſball not de- 
part the court without licence, then the above [within] written 
recognizance ſhall be void. | 


Or, if the party is in priſon, and ſo abſent, Lord 

Hale ſays, this is the true form from Lambard. . 

Weſtmorland. B E it remembred, that on the 
0 


| in the 
of ——— before us John Moore, eſquire, and Richard Burn, 
clerk, two of the juſtices of our ſaid lord the king, aſſigned 
to keep the peace within the ſaid county, and one of us of the 


| quorum, at Grimeſhill in the ſaid county, did come A. B. 
and B. B. / 


in the ſaid county, yeomen, and took in 
bail until the next gaol delivery to be holden in the ſaid county, 
one A. O. of —abourer, taken and detained in priſon 
the property 


and B. B. under the penalty of 20 l. of good and lawful mo- 
ney of Great Britain, of the goods and chattels, lands and te- 
nements, of them and each of them, to the uſe of our ſaid 


lord the king, his heirs and ſucceſſors, to be levied, if the ſaid ; 


A. O. ſhall nat perſonally appear at the ſaid next gaol delivery, 
2 the juſtices of our 2 bord the king, aſſigned to deliver 
the ſaid gaol, to fland to right concerning the felony aforeſaid, 


according to the law and cuſtom of England. Given under our | 
ſeals, &c. n N 


But the ſeal need not be, for they are judges of 
record; only it may be barely ſubſcribed by them: or 
thus, 5 c . ; | 


* 


Taken and acknowledged the day and 
year abovewritten, before us tbe i 
r 


EE” > "rats And 


year of the reign. 
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Bail. 
And hereupon à warrant iſſues for his deliverance, 
a 1 thus: | 
Weſtmorland, } OHN Moore, eſquire, and Richard Burn, 


Rey " clerk, two of the juſtices of and one 
of us of the quorum, To the keeper of his maje/ly's gaol at 
in the ſaid county, greeting. Foraſmuch as A. O. 
c —labourer, hath before us found ſufficient ſureties to 
appear before the juſtices of gaol delivery at the next general 


gaol delivery to be holden in the ſaid county, to anſwer to ſuch 


things as ſhall be then on the behalf of our ſaid ſovereign loxd 


 dbjefted again him, and namely, to the felonions taking of 


(far > rams whereof he was. taken, and commut- 
ted to your faid gaot) ; We command you on the behalf of our 
ſaid ſovereign hrd, that i ME A. O. ds remain in your 
aid gaol for the ſaid wi and for nant other, then you for- 
bear to detain him any longer, but that you deliver him thence, 
and fuffer him to go at large, and that upon the pain that will 
#bereon enſue. Given under our feals at Orton in the ſaid 
County, t = day . in the—year——. 


Lord Hale fays, the advantage of this latter kind of bail 

is this, that it is not only a recognizance in 2 ſum certain, 
dut alfo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond the ſum mentioned in the recog- 
nizance, if there be cauſe ; and may refeize him if th 


doubt his eſcape, and have him committed, and ſo be dif- 


charged of the recognizance, 


Bailiff. See Sheriff, 
Baker. See Bzead. 
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Banks deſtroying. 
E RY perverſe and malicious cutting down and 
| breaking up of any part of the dike called new Poꝛo- 
dike in Marjbland in the county of Norfolk, and the bro- 
Ken dike called Old field dike by Marſpland in the ifle of 
Ely, or of any other bank being parcel of the rind and 
upermoſt part of the ſaid county of Marſhland, made for 
the defence and ſalvation of the faid country of Marſhland, 
ſhall be adjudged felony. And the ſeſſions may determine 
the Tame, 22 H. 8. c. 11. | | 


2. By 


* 
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and when he failed, his bench 


Banks deſtroping. 147 
2. By the 6 G. 2. c. 37. If any perſon ſhall unlawfully gen and river 
and maliciouſly break down or cut down the bank of any banks. 
river or any fea bank, whereby any lands ſhall be over- 
flowed or damaged; he ſhall be guilty of felony without 
benefit of clergy. /. 5; ; 

And the hundred ſhall make ſatisfaction for the damages, 
not exceeding 2004; as may be ſeen more at large under 

3. And moreover, by the ſtatute of 10 G. 2. c. 32 Piles for ſecurinf 
If any perſon ſhall unlawfully cut off, draw up, or re- baue. 
move and carry away any piles; chalk or other materials, 
driven into the ground, and ufed for the fecuring any 
marſh or ſea walls, or banks, in order to prevent the lands 
lying within the ſame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 
any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 
mon the complained of, or {hall iſſue his warrant to 


apprehend and bring ſuch perſon before him; and upon 


his appearance, or neglect to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 
by confeſſion, or oath of one witneſs,” ſhall convict the 


offender ; who ſhall thereupon forfeit 201. half to the 


informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtrefs and ſale: for want of ſufficient 
diſtreſs, to be committed to the houſe of correction, to 


be kept to hard labour for fix months. /. 5. 


hy "EY 1 — & a 


Bankrupt. 


1. I ORD Cie fays, that bonque in French ſignifies the Dairitica, 
ſame as menſa in Latin; and that route is a ſign of 


mark, as we ſay a cart rout is the ſign or mark where the 


cart hath gone; and that metaphorically a bankrupt, or 
banſueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 
thereof. 4 ft. 277. 255 33 

But as the firſt bankers to us came from /taly, it ſeemeth 
more probable that they brought their name along with 
them; and confequently that the word bankrupt or banque. 
route cometh from the Italian banco rotto, the bench be- 
ing broken. The banker himſelf was ſo called from the 
bench or table which he uſed, with his name inſcribed, 
was broken. Which word 
L 2 22 rotto 


1 148 e Bankrupt. 


rotto is what remaineth in that country of the latin ruptus; 


10 all which, both word and metaphor, we preſerve in our 
lf | language, when we fay that a perſon is bankrupt, or that | 
100 ſuch a one is broken. X 

ll Deſcription ofa 2. The deſcription of a bankrupt, within the ſeveral | 

110 bankrupt, ſtatutes brought together into one view, ſeemeth to be as ; 

100 follows: Every perſon uſing the trade of merchandize, by way 

10 of bargaining, exchange, bartry cheviſance, or otherwiſe, in 
1/1408 groſs, or by retail; or ſeeking his trade of Irving by buying and 
1108 felling, or that ſhall uſe the trade or profeſſion of a ſcrivener = 
e receiving other mens monies or eſtates into his truſt or cuſtody, p 
10 who ſhall (1) depart the realm; or (2) begin to keep his houſe, = 
1 or otherwiſe to abſent himſelf ; or (3) take ſanctuary; or (4) 1 
1 ſuffer himſelf willingly to be arreſted for any debt or other thing } 
10 0 | not grown or due for money delivered, - wares fold, or any other R 
1/08 Juſt er lawful cauſe or good conſideration or purpoſes; or (5) 1 
n | ſhall ſuffer —_— to be outlawed; or (6) yield himſelf to pri- 9 
0 ſon; or (7) willingly or fraudulently ſhall procure himſelf to be p 
ll arreſted, or his goods to be attached or ſequeſtred ; or (8) de- 

Will part from his dwelling houſe ; or (9) make any fraudulent grant is 
100 or conveyance of his lands or goods, to the intent or whereby his 
10 5 creditors ſhall and may be defeated or delayed for the recovery 1 
TIN 2 juſt debts; or (10) ſhall obtain any protection, other of 
0 1 than | fuch perſon as ſhall be latufully protected by privilege of | 
100 parliament; or (11) ſhall prefer to any court any petition or F 
Wl | bill againſt any of his creditors, thereby endeavouring to inforce il 
(II them to accept leſs than thetr juſt debts, or to procure time, or * 
TING . longer days of payment than vas given at the time of their ori- 8 
160 5 gina contracts; or (12) being arreſted for debt, ſhall lie in 0 
10 priſon two months; or (13) being arreſted for 1001. or more, BY 
j! ſhall eſcape out of priſon, —ſball be adjudged a bankrupt ; (and 8 
lil! in the ſaid caſes of arreſt, or lying in priſon, from the time of 4 
100 his fn arr.) 1 J. c. 1 fl. 21 f c. 10. f. 2, 15. ES 
0 10 An. e. 15. f. r. i 
1 Every perſon] With reſpect to perſons having privilege h: 
11180 of parliament, it is enacted by the 4 G. 2. c. 33. that the hi 

| | jb * petitioners, on affidavit in any of his majeſty's courts of 

1 record at Weſtminſter, that the debt is juſtly due, and * 

1 that they verily believe that the debtor is a merchant, Pi 

10008 | banker, broker, factor, ſcrivener, or trader, within the 

0 ſtatutes of bankruptcy, may ſue out a ſummons, or an N 

1 original bill and ſummons, againſt ſuch perſon, and ſerve = 

| him with a copy thereof; and if he ſhall not, within two & 
months after perſonal ſervice of ſuch ſummons, pay, ſe- * 
cure, or compound for ſuch debt, or enter into bond in : 


ſuch ſum and with two ſuch ſureties as any of the judges 


a 


. 


„ 
w 


— 
82 
6 
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Bankrupt. 


of that court out of which the ſummons iſſued ſhall ap- 


prove of, to pay ſuch ſum as ſhall be recovered in ſuch 
action, together with ſuch coſts as ſhall be given in the 
ſame, he ſhall: be adjudged a bankrupt from the time of 
the ſervice of ſuch ſummons, and the creditors may pro- 
ceed againſt him as againſt other bankrupts. Provided, 
that this ſhall not extend to any debt [contracted before 
March the 8th, 1764. And provided alſo, that nothing 
herein ſhall ſubje& any perſon intitled to privilege of par- 


. liament to be arreſted or impriſoned during the time of 


ſuch privilege, except in caſes made felony by any of 


the ſtatutes of bankruptcy. | | 
So a clergyman, if he trades, may be a bankrupt ; for 


tho' by the 21 H. 8. c. 13. he. is prohibited to trade, and 


his contracts in that kind are declared to be void, yet 


they are void with reſpect to himſelf only, and he ſhall 


not take advantage of the breach of one law, in or- 


der to avoid his being ſubject to another. Tracy Atkyns. 
199. | | | 
'The daughter of a freeman of London, being a mar- 


- ried woman, if ſhe trades ſeparately from her huſband, 


may be a bankrupt. Tr. Atkyns. 206. 
An infant, under 21 years of age, cannot be a bank- 


rupt. d. 146. | 


An Iriſhman, who trades and has contracted debts in 


England, and comes over here, may have a commiſſion |. 


iſſued againſt him, at the petition of the creditors here; 
and the Iriſh creditors alſo upon the commiſſion may 


come in and prove their debts. And generally, if a per- 
ſon carries on a trade in any place belonging to the crown 
of Great Britain, and comes into England; a commiſ- 
ſion may be taken out by the creditors in England. And 


there have been ſeveral inſtances, where perſons belong- 
ing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England, have 


had commiſſions of bankruptcy taken out againſt them 
here. id. 82. Kh 


Uſing the trade of merchandize] But no perſon who ſhall 


adventure ny money in the Ea/t-India company, and 


ſhall receive his dividend in merchandize, and ſhall ſell 
or exchange the ſame, ſhall be judged thereby a merchant 
or trader within any ſtatute for bankrupts. 13.& 14 C. 2. 


c. 24. / 3, 14. 


So alſo the members of the corporation of the Engliſh 
linen company (for making cambricks and lawns), ſhall n6t 
| 3 | upon 
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Bänkrupt. 

upon that account only be liable to bankruptcy. 4 C. 3. 
iB e ne „„ 
| Seeking his trade. of living by buying and ſelling] He chat 
buys only, or ſells only, is not within this deſcription, 


- Read. Bankr. 


oy 


Alſo no farmer, grazier, or drover of «cattle, ſhall be 
deemed a bankrupt, 5 G. 2. c. 30. . 40. e 

Alſo an innkeeper is ſaid not to be a trader within theſe 
ſtatutes, 7 Salk. 110. . 


It is likewiſe held that a taylor is not within the ſta- 


tutes of bankruptcy, becauſe he gets not his living by 
buying and ſelling; but ſhoemakers, weavers, diers, tan- 
ners, and bakers have been held to be within the ſaid 


ſtatutes, Read. Bankr. | aſt 


Moreover ſuch farmer, if he ſhall deal in wool, hops, 
or the like, ſhall be deemed a bankrupt; otherwiſe any 


perſon by taking a farm, might avoid the ſtatutes. Alſo, 


an innkeeper, if he ſhall buy corn, and ſell the fame again 
in quantities which are not conſumed in his houſe, may 
become a bankrupt. And in the caſe of Hays and Archer, 


E. 8. G. A farmer who planted potatoes, but withal | 


bought divers large quantities of potatoes, and ſold the 


ſameè again, was adjudged a bankrupt. Str. 513. 


Keceiving other mens monies or gſtates into his truſt ar cuſtody 


Bankers, brokers, and factors are within this deſcription. 


5 G. 2. c. 30. J 39. No 

So alſo pawnbrekers, as it ſeemeth ; being comprehended 
under the general word brokers, which includes the ſeveral 
ſpecies of brokerage. Tracy Ait. 206. x 


But no receiver general of any taxes granted by act of 


parliament, ſhall be deemed a bankrupt. 5 C. 2. c. 30. 


8 


Foy what debts a 
commiſſion ſhall 


be iſſued, and 


what is to be 


Begin to keep his houſe, 2 otherwiſe io abſent himſelf] If 


a man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt; but if he conceals him- 


ſelf within his houſe for a day or hour, to delay or defraud 


his creditors, he is a bankrupt. - 1 Bac. Ar. 250. 

3. But notwithſtanding that a perſon may have commit- 
ted any of the aboveſaid acts of bankruptcy, yet neverthe- 
leſs 10 commiſſion of bankrupt ſball be iſſued on the petition of 


one previous one or more creditors, unleſs the ſingle debt of ſuch creditor, or 
thereto, of two or more being partners, amount to 1001. or of two 
fuch 8 petitioning amount to 1501, or of three or more 
4% 2001, - | ; | 


And 


1 1 F | 
4 4. But theſe circumſtances abovementioned being ob- Iſſuing the com- 
ſerved, then the lord chancellor may on ſuch complaint wiftan. 


* miffioner in a commiſſion of bankrupt againſt 


Wankrupt. 


And the creditor or creditors petitioning, ſhall before 


the commiſſion ſhall be granted, make affidavit before a a 


maſter in chancery (to be filed with the proper officer) of 
the truth of the debt, and ſhall alſo give 2001. bond to 
the lord chancellor for proving the debt as well before 
the commiſſioners, as upon a trial at law, if the due if- 
ſuing of the commiſſion ſhall be conteſted, and alſo for 
proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned : and if it ſhall 
appear, that the commiſſion was taken out fraudulently, 


the lord chancellor may order ſatisfaction, and may 


aſſign ſuch bond to the party injured. 5 G. 2. c. 30. 


in writing as aforeſaid, by commiſſion under the great 
ſeal, appoint ſuch wiſe and honeſt diſcreet perſons as to 
him ſhall ſeem good, to be commiſſioners. 13 El. c.7. 


. 2. 


ſter to each other the following oath; I A. B. do ſwear, 
'« that I will faithfully, impartially, and honeſtly, ac- 
c cording to the beſt of my ſkill and knowledge, execute 
<< the ſeveral powers and truſts repoſed in me as a com- 
and 


0 


<« that without favour or affection, prejudice or malice. 


<< So help me god.” 5 G. 2. c. 30. /. 43. 


3 
And they ſhall keep a memorial thereof ſigned by them, 


amongſt the proceedings. id. ſ. 44. f 


5. Which commiſſioners before they act, ſhall admini- C ” 


* 


iſſioners 


6. Then the commiſſioners ſhall cauſe notice of the Notice in the 


. . , . gazette of rhe 
commiſſion being iſſued to be given in the gazette, and eee, ee hes 


likewiſe notice in writing to be left at the bankrupt's uſual ing iſued. 


place of abode, or perſonal notice to be given if he is in 
priſon. 5 C. 2. c. 30. ſ. 1. 


7. In which notice alſo ſhall be appointed a time and B okropt to 
place of meeting of the commiſſioners; which meeting, ſurrender. 


ſhall be at three ſeveral times within forty-two-days, the 
laſt of which ſhall be on the forty- ſecond day; within 


which time the bankrupt ſhall ſurrender himſelf, and diſ- 


cover his eſtate and effects. 5 G. 2. c. 30. /. 1. 


But the lord chancellor may enlarge the time for ſuch 


ſurrender and diſcovery, not exceeding fifty days from the 


end of the faid forty-two days; fo as ſuch order be made 


by him, fax days before the expiration of the forty-two. 


L4 be 


8. A creditor may chuſe whether he will come in un- Creditors te 
der the commiſſion or not: But if he chuſes to come in, come 1 
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Chufing af- 


ſignees. 


The money with 
whom to be 


lodged, 


Expences of i» 
commiſſion. 


Who ſhall vote 
for aſſignees. 


Bankrupt. 


he cannot proceed at law likewiſe for the ſame debt. 


Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be 


admitted as a creditor under the commiſſion. And a pe- 


titioning creditor, by the very petition, hath made his 
aer Tracy Att. 83, 1 


152. 
9. The firſt meeting ſhall de for Sung an aſſignee or 


e of the bankrupt's eſtate and effects (which in 


Lendon ſhall be at Guildhall). 5 G. 2. c. 30. J. 26. 
10. But before aſſignees are choſen, the major part in 
value of the creditors may direct how and with whom the 


money to be received. ſhall remain till divided; to which 


2 18 ſhall conform, as often as 1001. ſhall be got 
We 4G 1032 

11. And the creditor or creditors who ſhall ſue out the 

commiſſion, ſhall proſecute the ſame at their own expence 


till affignees be choſen ; and the commiſſioners ſhall at the 


meeting for chuſing aſſignees, aſcertain ſuch coſts, and 


writing under their hands order the aſſignees to reimburſe 


= ſame, out of the firſt effects that ſhall be got in. 5 G. 2. 


30. % 25. 


12. At tie ſaid meeting for chuſing aſh , the com- 


miſſioners ſhall admit the proof of any creditor's debt, that 


lives remote from the place of meeting, by affidavit; and 


ſuch creditors (oath being firſt made of the due 
execution thereof, either by affidavit ſworn before a maſter 
in chancery, or before the commiſſioners viva voce ; and 


in caſe of creditots reſiding in foreign parts, ſuch affidavits 


to be made before a magiſtrate where the party ſhall be 
reſiding, and together with ſuch creditors letters of at- 
torney, to be atteſted by a notary publick) to vote in the 


choice of an aſſignee or aſſignees in the place of ſuch cre- 


ditor : And every creditor ſhall be admitted to prove his 
debt, without paying any thing for the ſame. And the 
commiſſioners ſhall aſſign che eſtate and effects unto ſuch 
perſon or perſons as the major part in value of the credi- 
tors, according to the debts then proved, ſhall chuſe. 5 G. 2. 
c. 30. /. 25, 26. 

But no creditor ſhall ſo you, . debt ſhall not 


amount to 10]. id. / 27. 


13. And the commig 88 may from time to time ap- 
point new aſſignees, if the major part of the creditors, 


whoſe debts amount to 10 l. ſhall think fit; and the for- 


mer aſſignees ſhall aſſign to them in ten days after notice 


of ſuch choice, and of ve new ON acceptance there- 


alſo mo any perſon duly authorized by letter of attor- 
ney m 


Bankrupt. 
of, ſignified under-their hands ; on pain of 2007. to the 
creditors with full coſts. 5 G. 2. c. 30. /. 30. | 
And the lord chancellor, on petition of any creditors, 


may order former aſſignments to be vacated, and new aſ- 
ſignments to be made, of the effects not received; and the 


commiſſioners ſhall cauſe notice thereof to be given in the 


153 


two next gazettes, and that the debtors do not pay to the 


aſſignees removed. id. ſ. 31. 


And the new aſſignees, on filing a ſupplemental bill, 
ſhall be intitled to the benefit of the proceedings in a ſuit 
begun in the time of the firſt aſſignees; for there is no 
privity between the bankrupt and the aſſignees, or at 


moſt but an artificial one; and it would be hard, where 


there have been pleadings, examinations, and the like, 


in a former ſuit, that the new aſſignees ſhould not have 


the benefit thereof, but ſhould be obliged to begin again. 
Tracy Ath. 88. | | | | 
14. On certificate under the hands and ſeals of the 
commiſſioners, that ſuch commiſſion is iſſued, and ſuch 
perſon proved before them to become bankrupt, any judge 
or juſtice of the peace, ſhall on application to them for 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him to 


Bankrupt not 
ſurrend:ing, to 
be apprehended. 


the common gaol, there to remain until he be removed by 


order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 


commiſſioners, of ſuch perſon being in his cuſtody; 


whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the . commiſſioners to be exa- 
mined, And the commiſſioners by ſuch or any other their 


warrant, may ſeize the goods and papers of ſuch bankrupt 
which ſhall be in any priſon (neceſſary wearing apparel of 


himſelf and wife, and children excepted). ' 5 G. 2. c. 30. 


allowed, ſubmit to be examined, and in all things con- 


form, he ſhall have the ſame benefit as if he had ſurren- 
dred. , ICE IS? | 


| 5 | 
By which laſt clauſe it ſeemeth, that the bankrupt ſhall 
not be apprehended and committed, until he ſhall have 


fe 14. | | . 
But if the perſon ſo apprehended ſhall, within the time 


made default in not ſurrendring and making diſcovery, 


after due notice as aforeſaid. 


15. The bankrupt, after oe ee ſhall be appointed, Bankrupt to de- 


ſhall deliver up to them on oat 


maſter in chancery, or juſtice of the peace) all his books 
of account, papers, and writings not ſeized by the mef- 
| ſcnger 


(to be adminiſtred by a liver up. 


ſenger of the commiſſion, and not before delivered up, 


and then in his power, and diſcover ſuch as are in the 


1 power of others; and being not in cuſtody, ſhall at al! 

1 | times attend the a on reafonable notice given to 

[i him in writing, or left for him at his place of abode, in 

1060 order to aſſiſt in making out the account of his eſtate. 

[IWR FD + 4+. £t hace . 

10 Banlerupt to be 16. And ſuch bankrupt having ſurrendred, ſhall at all 
(111/108 foefk his po Sad ſeaſonable times, before expiration of the forty-two days, 
100 or further term, be at liberty to inſpect his papers, in F 
10 preſence of the aſſignees, or ſome perſon appointed by a 
10 them, and to bring with him for his aſſiſtance any perſons a 
[WH not exceeding two at a time, and to make extracts from 1 
100 | thence, the better to enable him to diſcover his effects. 
0 5 C. 2. c. 30. J 5. Suk Tarts : 
(hi Shall be freed 17. And in order thereto, he ſhall be free from arreſt 

1000 from arreſt, or impriſonment of his creditors, in coming to ſurrender, 1 
„ and from his ſurrender, for the ſaid forty-two days or fur- 1 
10 ther term; provided he was not in — d at the time of 8 
100 ſurrender. And if he be arreſted for debt, or on an eſcape 

0 | warrant, coming to ſurrender, or after ſurrender within P 
10 the ſaid term; then, on producing the notice under the 2 
| 1 hands of the commiſſioners or aſſignees, to the officer who 8 
| ll ſhall arreſt him, and making it appear to ſuch officer that | J 
| Will ſuch notice is ſigned by them, and giving the officer a copy de 
00 thereof, he ſhall be immediately diſcharged: And if any 1 
| MW officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 

10. for his own uſe 51. a day, by action of debt, with full mM 
. coſts. id. | 0 
100 Bankerupt in pri- 18. And if the bankrupt be in priſon or cuſtody at the Be 
0 ſon when the time of iſſuing the commiſſion, and is willing to ſurrender pr 
10 el.. and be examined, and can be brought before the commiſ- ſu 
j ll! | ſioners and creditors, the expence thereof ſhall be paid out th 
100 of his eſtate: But if he is in execution, or cannot be Mau 
| ill, brought before the commiſſioners, then they ſhall attend A; 
1000 | him in priſon ; and the aſſignees may appoint a perſon to tu 
0 attend him in priſon, and to produce to him his books _ 
0. and papers, in order to prepare his laſt diſcovery and exa- be 
| 10 mination; a copy whereof the ang. 95 ſhall apply for, a 
| 0 and the bankrupt ſhall deliver to them, ten days nk ta 
10 ſuch laſt examination. 5 G. 2. c. 30. 1. 6. 1 
| Mill Bankrupt to be 19. And the commiſſioners may examine him (on oath, con 
00 examined. 21 F. c. 19. / 9.) as well by word of mouth, as on interro- "205 
160 gatories in writing, touching his trade, dealings, eſtate, and beſ 

effects; and take down in writing his anſwer to verbal pus 


examinations; which he ſhall ſign : And if he ſhall refuſe 
to anſwer, or not anſwer fully all lawful queſtions, or 


refuſe 


Bankrupt. I55 
| refuſe to ſign the ſame ; the commiſſioners may by war- 
; rant commit him to priſon without bail, ill he ſhall ſulunit 


5 to them, and full anſiuer male, and ſign the ſame; which 
) warrant ſhall ſpecify ſuch queſtions. 5 C. 2. c. 30. . 16, 


1 | 17. 


Ar well by word of mouth, as on interrogatories inwriting] 
M. 4 G. 2. K. and Solman Nathan. The defendant was 
j committed by the commiſſioners, who in their warrant re- 
5 cite, that he had been examined before them upon his 
* | oath, upon which examination he had notoriouſly preva- 
y ricated ; they therefore commit him without bail or main» 
74 prize, until he ſhall make a full and true diſcloſure and 
- difcoyery of his eſtate and effects, or be otherwiſe deliver- 
* ed by due courſe of law. Upon a habeas corpus it was 
| moved, that the defendant might be diſcharged. One 
ſt reaſon whereof was becauſe the ſtatute requires, that there 


Ty Mall be interrogatories exhibited for his examination, that 
* ſo he may have time to conſider of his anſwer, and it can 
of then appear to the court, whether he is bound to anſwer ; 
1 perhaps this prevarication might be in a matter they had 
5 no power to inquire into. And by the court; Interro- 
he gatories are a term known in law, and import that the 
ho | queſtions are put in writing. And they ſaid that Holt Ch. 
bat | J. held, that the bankrupt ought to have a copy, and time 
N to conſider of his anſwer. Str. 880. | | 
ud Or not anſwer fully] In the aforeſaid caſe of K. and Solo- 
full mon Nathan, another objection againſt the commitment 
was, that they commit him, becauſe upon his examination 
the | he had zatorzouſly prevaricated ; this being too looſe an ex- 
or preſſion, for he might prevaricate, and yet give a full an- 
niſ⸗ ſwer at laſt. And by the court; Where theſe ſpecial au- 
* thorities are given, the words of the act ought to be pur- 
be ſued. Str. 880. . | | ; 
tend Till he ſhall ſubmit to them, and full anſwer make] In the 
n to fame caſe, the commitment was, until he ſhall make a full 
ooks and true diſcloſure and diſcovery of his eflate and effects, or 
+ aa be otherwiſe delivered by due courſe of law. And by the 
for, court; This commitment not purſuing the words of the 
efore ſtatute, the priſoner mult be diſcharged, Str. 886. 
| AM. 8 . Bras caſe, A commitment until he ſhould 
oath, conform himſelf to their authority, was adjudged ill, becauſe 
er ra- too general; ſince. they have authority in other matters 
„and beſides that: and it is beſt in che like caſes, ſtrictly to 
re on. 


hy Or —— x Another 


in 8 : . - 
| With examined; ſhall forfeit to the creditors 1007, and double 
e | | 


Bankrupt. 


. Another commitment 210 diſcharged by due courſe of law, - 
10 adjudged ill for the ſame reaſon. id. 851. 9 
„ But if on an habeas corpus there appear 8 in 
% the warrant of commitment, the judge nevertheleſs ſhall 
. commit him to the ſame priſon, to remain as aforeſaid, 

| 111188 | unleſs it be made appear that he hath fully anſwered all 
j (4/10 lawful queſtions, or unleſs it appear that he had ſufficient 
0% . reaſon. for not ſigning. 5 G. 2. c. 30. . 18. 

100 | And if the gaoler ſhall ſuffer him to eſcape, or to go 
1 without the walls or doors of the priſon; he ſhall, on con- 
100 viction by indictment or information, forfeit 500 l. to the 
WAR creditors. id. | 1 3 

0 Alſo, the gaoler ſhall, on requeſt of any creditor who 


ſhall have proved his debt, and producing a certificate 
thereof under the hands of the commiſſioners, produce 
and ſhew him to ſuch creditor; on pain of 1001. to the 


. creditors by action of debt. id. ſ. 19. 
bebe ge, 20. And bythe ſaid ſtatute it is enacted, that if he ſhall 
„ „ fe. not within the ſaid time ſurrender himſelf to the commiſ- 
160 loay, ſioners, and fign ſuch ſurrender, and alſo ſubmit to be 
111198 examined from time to time on oath, and in all things 
00 conform to the ſtatutes concerning bankrupts, and al 
0008 on his examination fully diſcover all his eſtate, and how 
Wil diſpoſed of, except what hath been bona fide diſpoſed of 
100 in the way of his trade and dealings, and except what 
100 hath been laid out in the ordinary expence of his family, 
With. and alſo deliver up to them all his effects (except the ne- 
0 ceſſary wearing apparel of himſelf, and wife, and chil- 
M | dren) ; then in caſe of any default and wilful omiffion 
0 in not ſurrendring and ſubmitting to be examined, or in 
. caſe he ſhall remove, conceal, or embezzle any part of 
. His eſtate to the value of 20 J. or any books of account, 
„ or writings relating thereto, with intent to defraud his 
10 creditors, and being thereof convicted by indictment or 
. information, he ſhall be guilty of felony without benefit 
1 WR of clergy, and his eſtate ſhall be divided amongſt his cre- 
10 ditors. 5 G. 2. c. 30. f. 1. | 
| | lil And by the 20 G. 2. c. 52. All offences by bankrupts 
| ih made felony by the ſeveral acts concerning bankruptcy, 
10 are excepted out of the general pardon. _ EE 
10 Order perſons 21. And every perſon who ſhall accept any truſt, or 
1 N ae the conceal any eſtate of the bankrupt, and ſhall not in forty- 
Wt rupt 8 2 k A 
16 4 two days after iſſuing the commiſſion, and notice thereof 


in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 


value 


© © FO = 


mA. err res ene. rn ee 


SSFrr g 


Bankrupt. 


value of the eſtate concealed,” by action of debt with full 


coſts. 5 G. 2. c. 30. ſ. 21. | | 


22. Alſo the commiſſioners may examine on oath the Baykrup?'s wiſe 
bankrupt's wife, like as other perſons. 21 F. c. 19. 8 


B, 8. 


23. As alſo they may examine in like manner every And every other 
other perſon, duly ſummoned before, or preſent at their perſon. - 


meeting, touching the perſon, trade, dealings, eſtate, and 
effects of the bankrupt,' and any acts of bankruptcy by 
him committed; and may take down in writing the an- 


ſwers of verbal examinations, which the party ſhall fign : 


And if any of them ſhall refuſe to anſwer, or not anſwer _ 
fully all lawful queſtions, or refuſe to ſign the ſame, the 


commiſſioners may by warrant commit him to priſon with- 


out bail, till he ſhall ſubmit to them, and full anſwer 
make, and ſign the ſame; in like manner as is ſaid before 


in ſection the 19th concerning the bankrupt himſelf. 5 


G. K 30. F 16, 175 18, 19. 5 ; 

24. The ſaid commiſſioners ſhall have power by their Bankrupt'seftare 

diſcretion to take ſuch order with the lands of ſuch bank- 10, fad gene 
£ y » Or 

rupt, as well copy or cuſtomary hold as freehold, which wit. | 


he had in his own right before he became a bankrupt ; or 
which he purchaſed jointly with his wife or child to the 
only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 
he may lawfully part with; or with any perſon of truſt to 
* uſe of ſuch bankrupt; and alſo with all his 
money, goods, chattels, wares, merchandizes, and debts ; 
and cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may ; and the ſame to be ſold by deed in- 
dented, and inrolled in a court of record; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. ſ. 2. 


25. And if any lands or goods ſhall deſcend or come to Bankrupt's fa- 
the bankruptafterwards, before the debts be fully paid; the ture eſtate. 


ſame ſhall be diſpofed of in like manner. 13 El. c. 7. .. 11. 


26. But this ſhall not extend to lands aſſured by ſuch per- Lands ſold bona 
ſon before he becomes bankrupt, provided the aſſurance be fi. 


made bona fide, and not to his own uſe only, or of his. 
heirs; and that the party to whoſe uſe they are aſſured, 
be not privy to the fraudulent purpoſe of the bankrupt to 
deceive his creditors. 13 El. c. 7. ſ. 12. | 


27. Alſo the commiſlioners may by deed indented, and Efiare tail, 
inrolled at J/efiminfter in ſix months, ſell the bankrupt's 


eſtate in tail, whereof no reverſion or remainder is in the 

king or of the king's gift; which ſale ſhall be good againſt 
all perſons, whom the bankrupt by common recovery, or, 
otherwiſe, might cut off. 21 J. c. 19. /. 12. | 


28. Alſo 


— 


2 33. 
| 52. ſhall compound with the perſon ſuing out the ſame, for 


158 Bankrupt. 
Eſtate mort- 28. Alfo, if the bankrupt hath conveyed any eftate, on 
paged. = condition, or power of redemption, at a day to come, by 
payment of money, or otherwiſe ; the commiſſioners be- 
fore the time of the performance of ſuch condition,” may 
appoint under their hands and ſeals any perſon to make 
tender or — of money, or other performance, as 
fully as the bankrupt might have done; and may diſpoſe 


of the eſtate redeemed for the uſe of the creditors, as 


fully as any other eſtate of the bankrupt. 21 J. c. 19. 
| ye x © EW 4 TOY! | | 
Cuſtomary lands. 29. Perfons purchaſing copyhold or cuſtomary lands 


pay fine to the lord of the manor, who hall there- 


ſhall 
upon admit them. 13 El. c. 7. ſ. 4. 5 
In order to ſave the expence of two fines, it was re- 
commended by the lord chancellor Hardwicke in fuch 
caſe, to leave out the copyhold eſtate in the aflignment z 
and then the commiſſioners, when they can meet with a 
| pared, may convey to him in the firſt inſtance. Tracy 
Effects which he 40: Effects which a bankrupt hath as executor only, 
hath as erecutor. fhall not be applied to the uſe of the creditors ;" but ſhall 
| go according to the direction of the teſtator. Tracy Ath. 
101. ; n BEAT 
Commiſſioners 31. Commiſſioners and others by warrant under their 
gray break open hands and ſeals, may break open the bankrupr's houſes, 
| doors, trunks, and cheſts, where he or any of his goods. 
ſhall be reputed to be, and ſeize upon and order his body 
and goods as before is faid. 21 J. c. 19. , 8. 
Bankrupt frav- 32. If the bankrupt ſhall convey to any of his children, 
dulently convey- of other perfon, any lands or goods, or transfer his debts 
32 into other men's names, except the ſame be conveyed or 
transferred on marriage of auy of his children, or for 
ſome valuable conſideration; the ſame may be diſpoſed of 
in hke manner. 1 


. 15. /. 5. Akt. 
And if the bankrupt ſhall on his examination be found 


fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 207. to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lie in his power) deliver the 


. | ſame to the commiſſioners ; or if he cannot make it appear 


to the commiſſioners, that he hath ſuſtained ſome caſual 
loſs whereby he is diſabled to pay what he oweth; he ſhall, 


on eonviction upon indictment at the aſſizes or ſeſſions, 


be ſet on the pillory in ſome publick place for two hours, 
and have one of his ears nailed to the pilllory, and cut 
e. ig. n b e ee ee | 

And if any bankrupt, after iſſuing the commiſſion, 


> 


49 krupt com- 


out the com- more 


3 


ſu 


8 22 8 2 


DD Dang 2 


29828928. 


„ 


8888 „„ 38 PZ. ED. hs 


to refund to the aſſignees, any money which before the 


Bankrupt. „ 

more than his proportion with the reſt of the ereditors; 

ſuch commiſſion may be ſuperſeded, and the lord chan- 

cellor may award to any creditor petitioning-another com- 

miſſion, and the perſon ſo compounding” ſhall loſe his 

whole debt, and deliver up to the new commiſſioners all 

he ſhall have ſo received, for the uſe of the other credi- 

tors. 5 G. 2. c. 30. ſ. 24. | N 

34. If a debtor to a bankrupt pays him voluntarily, he Debtor paying ts 

muſt pay it over again, but it is otherwiſe, if he pays him * bankrupt, 

by 7 e of law. Read. Bankr. 5 5 
35. But no real creditor of a bankrupt ſhall be liable 3 


ſuing forth the commiſſion was in courſe of trade received 


by him of the bankrupt, before he had knowledge of the 


perſon's becoming a bankrupt, or being inſolvent, 19 
„., $24 | 

* 36. And no purchaſer, for valuable conſideration ſhall Purchaſer noe to 
be impeached, unleſs the commiſſion be ſued out in five 2 
years after the perſon ſhall become bankrupt. 21 7 | 

c. 19. |. 14. 

2 i £ bankrupt, at the time he ſhall become bank- Bankrupts con- 
rupt, ſhall by conſent of the true owner, have in his poſ- tt Wes * 
ſeſſion and diſpoſition any goods whereof he ſhall be re- ing poſſeſſion. 
puted owner, and take upon him the fale or diſpoſition 


thereof as owner; the commiſſioners may difpoſe of the 


ſame, as fully as any other part of the bankrupt's eſtate, 
1 | 


38. If any eſtate of the bankrupt be extended after he Debt dus to the 
is become bankrupt, by any perſon under pretence of his Kis. 
being an accountant or indebted to the king; the com- 
miſſioners may examine on oath, whether the ſaid. debt 


were due to ſuch debtor or accountant, on any contract 
originally made between ſuch accountant and the bank- 


rupt; and if it was made with any other perſon than the 
ſaid accountant, or for the uſe of any other perſon, the 
commiſſioners proceedings ſhall be available againſt the 

faid extent. 21 F. c. 19. / 10. 5 


Otherwiſe, an extent of the crown; is available againſt 


a commitſion of bankruptcy; the crown not being with= 
in the ſtatutes of bankrupts. Tracy 4th. aba. 5 


39. The commiſſioners or aſſignees may ſtate accounts CommiMoners 


between the bankrupt and his debtors or creditors, and ſet al fate as 


counts, 


one debt againſt another, and the balance. only ſhall be 
paid on either fide, 5 G. 2. c. 30. . 28. | 
40. Alſo the aſſignees with conſent of the major part May refer to ar- 
in value of the creditors preſent at a meeting purſuant to —.— = 
notice to be given in the gazette, may ſubmit —_ re- : 
8 ting 


lating to the bankrupt's eſtate to arbitration; and may 
compound for debts owing to the bankrupt. 5 G. 2. 
| c. 30. 1. 34> 35» MA | | 
Joint traders. 41. Creditors of a joint eſtate, where there are no ſe- 
parate creditors, may exhauſt both the joint and ſeparate 
eſtate ; but where there are both joint and ſeparate credi- 
tors, the joint creditors (as they gave credit to the joint 
eſtate) ſhall have firſt their demand on the joint eſtate, 
and the ſeparate creditors (as they gave credit to the ſe- 
parate eſtate) ſhall have firſt their demand on the ſeparate 
eftate : But if there be a ſurplus of the ſeparate eſtate, 
the joint creditors are intitled to it; for a bankrupt has 


for the ſaving of expences, where there is a joint com- 


miſſion depending, it ſeemeth beſt for the ſeparate credi- 


tors not to take out a ſeparate commiſſion, but to apply 
to the court for an order to be admitted to come in and 
| 67, 138, 227. 

Reward for 42. Every perſon who ſhall, after the time of ſur- 
diſcovering, render, voluntarily make diſcovery to the commiſſioners 
| or affignees, of any part of the bankrupt's eſtate, not 
before come to the knowledge of the aſſignees, ſhall have 
5 J. per cent. and ſuch farther reward as the affignees and 
the major part of the creditors in value, preſent at any 
meeting, ſhall think fit. 5 G. 2. c. 30. ,. 20. 


Perſons having 43. Creditors having ſecurity by judgment, ſtatute, | 


ſecurity, to have recognizance, ſpecialty with penalty or without, or other 
ealy thee Gare: ſecurity, 'or having no ſecurity, or having made attach- 
ments in London, or elſewhere by any cuſtom, of the 
goods of ſuch bankrupt, whereof there is no execution 
or extent ſerved and executed upon the lands, goods, or 
eſtate of ſuch bankrupt before he ſhall become bankrupt, 
ſhall not be relieved for more than a rateable part with 
the other creditors, notwithſtanding any penalty or greater 
fum contained in ſuch ſecurity. 21 . 
Securities for 44. Perſons taking ſecurities payable at a future day, 
money not ber for goods delivered to perſons who ſhall become bank. 


come due, 


rupts before the time of payment, ſhall be admitted to 


prove their ſecurities, and receive their proportion, de- 
ducting intereſt from the time of payment to the time it 
woculd have become due. 7 G. c. 31. /. 1, 2. 


N ; 45. The obligor in any bottom-ree, or ade | 
inſurance. bond, and the aſſured in a policy of inſurance, ſhall be 


admitted to claim; and after the loſs or contingency, to _ 
prove the debt thereon, in like manner as if the fame had 


happened 


no right to any thing, till they are fully ſatisfied. But 


prove their debts under the joint commiſſion. Tracy Atk. 


— 


E 


8 


re 


is only a truſtee. Tracy Ath. go. | 
52. If any perſon ſhall ſwear that any ſum is due to Swearing tos 
him from the bankrupt, which is not due, or more than fete debt. 


7. 2 


«4 +4 


happened before iſſuing the commiſſion. 19 G. 2. c. 32. 


in as a creditor. Read. Bankr. 


47. A landlord may diftrain for his rent upon a bank- Landlord for his 


rupt's goods, either before or after the aſſignment; but ifrent. 
he negkech to do it, and ſuffers them to be removed, he 

can only come in upon an average with the reſt of the 
creditors. But if the goods remain on the premiſes, he 
may diſtrain them, even after the meſſenger is in poſſeſ- 
fon, or after ſale by the aſſignees. And he is not re- 
ſtricted to one year only, as in the cafe of executions, 
but may diftrain for his whole arrear. Tracy Att. 102, 3. 


48. An apprentice, for money to be refunded 2 Apprentice, 
the 


with him on his binding, ſhall come in only amon 
reſt of the creditors pro rata. Tracy Atk. 149. 


49. Where debts carry intereſt, the ſame ſhall be con- Intereſt he *1 
tinued down to the date of the commiſſion; but note-** Pu. 


creditors have no right to prove intereſt upon them, un- 


leſs it is expreſſed in the body of the notes. Even at law, 


where notes are for value received, and intereſt is not ex- 
preſſed, the jury do not give the plaintiff, in an action 
upon the notes, intereſt for them, but by way of damages 
only; and commiſſioners of bankrupts cannot award da- 
mages. Tracy Atk. 151, 259. | | 


Fo. Affignees ſhall not be anſwerable for loſſes occa- a ngnees how 
ſioned by their own neceſſary acts; but if an aſſignge 2 for 
truſts a perſon with the payment of money, who fails, 


and the money is loſt, ſuch aftignee ſhall be anſwerable over 
to the creditors, unleſs he conſulted the body of the cre- 
ditors in the appointment of ſuch agent. Tracy Att. 87. 


51. An aſſignee, who is an officer of the court, and an Afignee cannot 
officer of the commiſſion, ſhall not be allowed to ſtop a . ov = e 
, J "Ke | pl due to himſeif. 
perſon's ſhare in the dividend, on account of his own 


private debt, which is owing to him from that perſon : 
he hath his remedy at law, and ought not to intermix 
his own private affairs with the commiſſion, to which he 


is due; he ſhall ſuffer as in caſes of petjury, and more- 
over forfeit double to the creditors. 5 G. 2. c. 30. 


7. 29. | | 
: 53 The aſſignees ſhall keep books of account of all Aſſignees to 
ſums and effects received; which every creditor who hath le books. 


proved his debt may inſpect at all ſeaſonable times. 5 G. 


2. c. 30. / 26. 


Tot 1: - M 54. The 


58685 The mortgagee may chuſe whether he will come Mortgagee. 
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Firſt dividend, 54. The aſſignees ſhall, after four months, and with- 
in twelve months after iſſuing the commiſſion, cauſe at 
leaſt twenty-one days notice to be given in the gazette, 
of the time and place the commiſſioners and aſſignees in- 
tend to meet to make a dividend; at which time, the 
creditors who have not before proved their debts may 
prove them: and the aſſignees ſhall produce fair accounts, 
and be ſworn to them before the commiſſioners, if re- 
quired by the crcditors; and they ſhall be allowed therein 
all reaſonable expences. And the commiſhoners may 
then order, under their hands, a diſtribution (to every 


creditor a portion ratelike, according to the quantity of 


his debts, 13 El. c. 7. /. 2.); which order ſhall contain 
the time and place of making it, and the total of the 
debts proved, and of the money in the hands of the aſ- 
ſignees, and how much in the pound ſhall be then diſtri- 
buted ; one part of which order ſhall be filed among the 
proceedings under the commiſſion, and each of the aſ- 
ſignees ſhall have a duplicate thereof. And the aſſignees 
ſhall take receipts for the ſame, in a book to be kept for 
| that 8 C 
Allowance to the 55. The bankrupt ſurrendring and conforming, ſhall 
W 0 be flowed 51. per cent. if after ſuch allowance, the neat 
produce of his eſtate will pay 10s. in the pound; ſo as 
the ſaid 51. per cent. amount not to above 2001, _ 
And if the neat produce will pay 12 5. 6d. in the 
pound; he ſhall be allowed 71. 108. per cent. fo as it 
amount not to above 250 l. > wm 
And if it will pay 15 8. in the pound, he ſhall be al- 
lowed. 10 1. per cent. ſo as it exceed not 3ool. 
If the neat produce will not pay 10s. in the pound, the 
bankrupt ſhall be allowed ſo much as the aſſignees and 
commiſſioners ſhall think fit, not exceeding 31.. per cent. 
JJ | , 
But the fame ſhall not be paid to the bankrupt, till a 
final dividend ſhall be made ; becauſe until that time, cre- 
* may ſtill come in to prove debts. Tracy Att. 
208. = | 
Certificate and 56. But no diſcovery on oath ſhall intitle the bankrupt 
allowance there · to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
* der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eſtate, and in all 
things conformed himſelf; and that there doth not ap- 
pear to them any reaſon to doubt of the truth of ſuch dif- 
covery, or that the ſame is not a full diſcovery; and un- 
leſs four parts in five in number and value of the credi- 
b ' tots, who {hall be creditors for not leſs than 201. = 
who 
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Bankrupt. 


who have proved their debts, or ſome perſon by them au- 
thorized thereto, ſhall ſign ſuch certificate, and teſtify 
their conſent to ſuch allowance and certificate, and to the 
bankrupt's diſcharge, to be alſo certified by the commiſ- 
ſioners; but the commiſſioners ſhall not certify the ſame, 
till they have proof by affidavit of ſuch creditors, or of 
the perſon by them reſpectively authorized, ſigning the 
faid certificate, and of the power by which any perſon is 
ſo authorized (and the letter of attorney of a creditor re- 
ſiding in foreign parts, atteſted by a notary publick, . ſhall 
be ſufficient evidence in ſuch caſe of ſuch power, 24 C. 
2. c. 57. f. 10.) which ſaid affidavit, together with ſuch 
power to ſign, ſhall be laid before the lord chancellor 
with the certificate in order for allowing the ſame ; —and 
_ unleſs the bankrupt make oath, that the certificate and 
conſent of the creditors were obtained fairly and without 
fraud ; and unleſs the certificate ſhall, after ſuch oath, be 
allowed and confirmed by the lord chancellor, or two of 
the judges to whom he ſhall refer it: and any of the cre- 
ditors ſhall be allowed to be heard againſt making the 
certificate, and againſt the confirmation of it: nor ſhall 
any commiſſioner ſign the certificate, till after four parts 
in five in number and value of the creditors. ſhall have 
ſigned it. 5 G. 2. c. 30. /. 10. | 
And every ſecurity given to the uſe of any creditor, to 


Induce him to ſign ſuch allowance or certificate, ſhall be 


void. id. .. 11. 

Moreover, no bankrupt ſhall be intitled to ſuch allow= 
ance, who hath upon marriage of any child given above 
1001. unleſs he prove by his books, or upon his oath, 
that he had remaining at the time ſufficient to pay his 
debts ; or who hath loſt in one day the value of 51. or in 
the whole the value of 1001, in 12 months next before his 


becoming bankrupt, at cards, dice, tables, tennis, bowls, 


billiards, ſhovelboard, cock-fighting, horſe-races, dog- 
matches, foot-races, or other paſtime or game, or in bear- 
ing a part in the ſtakes, or by betting; or hath in 12 
months before loſt 100 l. by contracts for the ſtock of any 
company, or publick funds, where the contract was not 
to be performed within a week, or where the ſtock was 
not actually transferred. 5 G. 2. c. 30. [. 12. 

And moreover, by 24 G. 2. c. 57. When any perſon 
ſhall fraudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum 


of money is due to him from the bankrupt, which ſhall 


in fact not be really owing z and ſhall, in reſpe& of ſuch 


fictitious debt, ſign the certificate for ſuch bankrupt's diſ- 


£3 | M 2 | charge; 


Bankrupt. 
charge; ; in ſuch caſe, unleſs the bankrupt ſhall, before 
the major part of the commiſſioners have ſigned the certi- 
fieate, by writing ſigned by him and delivered to one or 
more of the commiſioners or affignees, diſcloſe the fraud, 
and object to the reality of ſuch debt, the certificate ſhall 
be void, and the bankrupt ſhall not be intitled to his diſ- 

charge or allowance. /. 


Bankrupt's duty 57. The bankrupt, after allowance of the certificate, 
ater allowance. ſhall attend on notice in writing from the aſſignees, to 


ſettle accounts, and ſhall have 2 8. 6 d. a day allowed for 
attendance ; and if he ſhall neglect or refuſe, he ſhall, 
on oath made by the aſſignees before the commilſoners, 
be apprehended and committed to cloſe gaol, by warrant 
of the faid nn, till he conform. 5 G. 2. c. 30. 
6. 
Commiſſioners 75 58. To prevent expences, no money ſhall be paid out 
Pays of the effects for eating or drinking of the commiſſioners, 


or of any other perſon; nor ſhall the commiſfioners have 


above 20 8. each for each meeting; nor any ſchedule be 
annexed to the deed of affignment : Commiſfioners acting 


contrary hereto, ſhall be difabled for ever to act as ſuch. | 


. 5 T 
Half - fees on re- 5, If by the death of commiſfioners, or otherwiſe, it 
3 8 be neceſſary to renew the commiſſion, half fees only ſhall 
de paid. 5G 2; c. 30. / 25: 
Attorney's bil, 60. All bills of fees or diſburſements demanded by a 
ſolicitor, clerk, or attorney, ſhall be ſettled and certified 
by a maſter in chancery, whs {hall have for the ſame 20 5. 
7 . 2. 6. NO. /. 40. 
Bankrupt dying. , 61. Bankrupt aying before 3 ſhall not bw. 
der the diſtribution. Ly: 4 af 5. 5552 
And if the certificate be allowed in the life time of the 
bankrupt, it is good, tho? it be not confirmed by the lord 
chancellor till after Bis death: for the operative force of 
it ariſes from the conſent of the creditors ; and when con- 
rel it hath its effect from the beginning. Tracy 
k 


And the allowance to the bankrupt, being a veſted in- 


a tereſt, ſhall gots his executor. Tracy Arb. 208. 

Second dividend, * 62. In 18 months after ifſuing the commiſſion, the aſ- 
ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
ries to be inſerted in the gazette of the time and place the 


commiſſioners intend to meet to make a ſecond diſtribu- 


tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 
What is in their hands ſhall by order of the commiſſioners 

de 


Cc 


Bankrupt. | 
be forthwith divided. Which ſecond dividend ſhall be 
final, unleſs a ſuit in law or equity be depending, or part 
of the eſtate ſtanding out that cannot have been diſpoſed | 
of, or that the. major part of the creditors ſhall not have 
agreed to be ſold, or unleſs ſome other or future eſtate of 
the bankrupt ſhall come to the aſſignees; which they ſhall, 
as ſoon as may be, convert into money, and in two | 
Wen diſtribute the ſame in like manner. 5 G. 2. c. 30. 
fe 37. 
| But no ſuit in equity ſhall be commenced by the aſ- 
ſignees, without conſent of the major part in value of the 
creditors who ſhall-be preſent at a meeting of the creditors 
purſuant to notice in the gazette. id. ſ. 38. 4 | 

63. If the bankrupt ſhall be taken in execution, or de- Bankrupt's dif- 

tained, in priſon, for debt owing before his bankruptcy, by . 
reaſon that judgment was obtained before the certificate 
Was allowed and confirmed; any judge of the court, on 
producing the certificate, may order him to be diſcharged 
without fee. 5 G. 2. c. 30. ſ. 13. 5 
And if the bankrupt's eſtate will pay 158. in the pound, 
he ſhall be diſcharged from all debts by him owing at 
the time he became bankrupt : And if he ſhall be arreſted 
or proſecuted for any debt due before ſuch time, he ſhall 
be diſcharged on common. bail, and may plead in general, 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the tra- 
ding, bankruptcy, cominiſſion, and other proceedings pre- 
cedent to the obtaining the certificate; and a verdict ſhall 
paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make ap- 
pear a concealment by the bankrupt to the value of 101. 
And if the plaintiff is caſt, the defendant ſhall have full 
coſts, Ba c. 30. . 7. | f 

But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon: who ſhall, have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been dif- 
charged by an act of infolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to his 
creditors (his tools of trade, neceſſary houſehold goods 
and furniture, and neceſſary wearing apparel of himſelf 
and wife and children only excepted), unleſs the eſtate 
of ſuch perſon ſhall produce clear of all charges 15s. in 
| M 3 046 ut 
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Bankrupt. 


Sureties ape dit. 64, But the bankrupt's diſcharge, and allowance of his 
charged. 


certificate, will not preclude the creditors from proceed- 
TY. ing againſt his ſureties. Tracy Ati. 84. IS 
e ee © 65. The commiſſioners ſhall, on la ul requeſt of the 
the „ ee bankrupt, declare how they have beſtowed his lands and 
goods, and pay to him the overplus, if any there be. 13 El. 
f 6. 7. . 4. | 
$4204 ek 66. On petition to the lord chancellor, he may order 
na. the proceedings to be entred of record, to be at any time 
ſearched and produced as evidence. 5 G. 2. c. 30. 


J. 41. 


Remedy on com- 67. Commiſſioner ſued for any thing done on the ſta- 
iy wh being tute of 13 El. and 1 F. may plead the e iſſue; and 


if he recovers, ſhall have his coſts. 1 F. c. 15. / 16. But 
there is no proviſion for any thing done by them, or by 
| the aſſignees, on any of the ſubſequent ſtatutes. 

King's death not 68. The commiſſion ſhall not abate by the death of the 
to abate 8 king. 5 C. 2. c. 30. / 45. | 
Note; The Act of 5 G. 2. c. 30. ſo often mentioned 
above, is but temporary, and by the laft continuance is 

of force till Sept. 29. 1771, &c. 


A Warrant to apprehend a bankrupt. 


D 


Weſtmorland. ; 1 


„ eee a certificate under the hands and ſeals of 
| hath this day been produced before me 
ſetting forth that a commiſſion of bankrupty is 1ſſued againſt 

— and that the ſaid is proved before them the 
faid being the major part of the commiſſioners autho- 
rized in the ſaid commiſſion, to be a bankrupt ; and whereas 
application hath been made to me hy by order of the ſaid 
commiſſioners, for the apprehending the ſaid === Theſe are 
therefore to require you, on fight hereof, to take and apprehend 
the ſaid —— ard bring him before me or ſome other of his ma- 


Jefty's juſtices of the peace for the ſaid county, to be proceeded 


againſt according to law. Given under my hand and ſeal this 
mmm day of, &c. e e 


B. Commit- 


it- 


of barratry, in reſpe 


Bankrupt. 
B. Commitment thereupon. 


To the keeper of the common gaol 

5 at in the ſaid county, J. P. 
Weſtmorland. 4 eſquire, one of his majeſty's ju- 
| ſtices of the peace for the 4 
county, ſendeth greeting: | 


Send to you herewith - being duly certified to be a 
bankrupt, requiring you to keep him in the ſaid gaol until 


he fhall be difcharged according to law, Given —. 


Bargain and Sale. See Inrollment. 


Barratry. 
I. What it is. 


II. How puniſhed, © 


I. What it is. 


HIS word barratry we have received either from 
1 the Danes, or Normans, or Both: for baratta in the 


-Daniſh, and baret in the Norman, do equally ſignify a 


quarre] or contention. 7 

And a barrator, in legal acceptation, doth ſignify a 

common mover, exciter, or maintainer of ſuits or quarrels, ei- 

ther in courts, or in the country. 1 Inſt. 368. 1 Haw. 

243. . | 6 
A common mover} It ſeems clear, that no one can be a 

barrator in reſpect of one act only; for every indictment 


for ſuch crime muſt charge the defendant with being a 
common barrator. 1 Haw. 243, 4. 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in no b of being judged guilty of an act 

of his maintaining another in a 
groundleſs action, to the commencing whereof he was no 
way privy. 1 Haw. 243. | 
Alſo, it hath been holden, that a man ſhall not be ad- 
judged a barrator, in reſpect of any number of falſe ac- 
SOT oy OR, M4 tions 


Barra 


tions brought by him in his own right; for in ſuch caſes 
he is liable to coſts. 1 Haw. 243. 1 


2 


In courts] Either courts of record; or not of record, as 


in the county, hundred, or other inferior courts, 1 If. 


7 161 | 


Or in or wont In three manners: 1. In difturbance 
of che peace. 2. In taking or keeping of poſſeſſions of 
lands in eontroverſy, not only by force, but alſo by 
ſubtilty and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations, rumors, and reports, PIRIE diſcord and 
diſquiet may grow between neighbours. 1 fl. 368. 


I. How p be 
- By the ſtatute of 34 Ed 3. c. 1. The juftices of the pere 


| Hall have power to reſtrain all barrators, and to purſue, ar- 


reſt, take and cbaſtiſe them, according to their treſpaſs or 


ON] ENCE, - g 


And altho' this ſtatute doth not create the offence, but | 


ſuppoſes it at common law, and only appoints the puniſh- 
ment, yet an indictment of barratry, concluding agazr/? 
the form of the ſlatute, is holden to be goed, and agreeable 
to many precedents. Cro. Eliz. 148. 1 Haw. 244. 
But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding again ſt the peace; for this 


s an eſſential part of it, as being an offence by the com- 


mon law, 1 Haw. 244. 


And it hath been holden, that an indictment of this 


kind may be good, without alledging the offence at any 
certain place ; becauſe from. the nature of the thing, con- 
ſiſting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places; for which cauſe it is 
ſaid, thar a trial ought to be by a jury from the body of 
the county. 1 Haw. 244. | uh | ; 
Which cafe, and that of a common ſeold, feem to be 
the only offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indift- 
ment; for barratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be too prolix to enumerate them 
in the indictment; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otheriviſe it will be impoſſible to prepare 
I | ; | a 


Barratry. 
4 defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the indictment, without 
ſuch note being given to the defendant. 1 Haw, 244. 
2 Haw. 226, 7. | 


As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his goed behaviour; and if 


he be of any profeſſion relating to the law, he ought alſo 

to be, farther puniſhed, by being diſabled to practice for 

the future. x Faw. 244. | 1 
Warrant for a barrator. 


Weſtmorland, j To the conftable f... 


WX EREAS er a e cath bath teen made unto 
me 


—one of bis majeſly's juſtices of the peace in 


and for the ſaid county, that A. O. o in the ſaid county, 


yeoman,” on the day of ——in. the——year of the reign 
and on divers other days amd times as well before as af- 


terwar ds at——aforeſaid in the county aforeſaid,” and at di- 


vers other places within the county aforeſaid was and yet is a 


common barrator, and daily diffurber of the peace of our ſaue- 


reign lord the king, and alſo a common brawler, 7 l 
cords 


| fighter, fcondalizer, ard ſar of ſedan, ſuits, and £ 


etween his neighbours, and other the liege people and ſubjetTs of 
our ſaid ſovereign lird the king, to the great damage and di- 
Purbance of the ſaid liege people and ſubjecis of aur ſaid lord 


the king, and againſt the peace af our ſaid lord the king, and 


to the evil example of all others in the like caſe offending - 
T hefe. are therefore to command you farthwith to bring the ſaid 
A. O. before me to anſwer unte the ſaid complaint, and to find 
fureties for his perſonal appearance at the next general quarter. 
er of the peace to be holden for the ſaid county, then and 
there to anſwer unto an indici ment on the behalf of our ſaid 
ſovereign lord the king to be preferred again him for the ſaid 
offences. Hereef fail not upon the peril that ſhall enſue 
72 Given under my hand and ſeal the day 


Baſkards. 


4 


4 » e — D Supe to ITS 


Baſtard born in 
n marriage. that are born out of lawful marriage. By the common 


Battards. : 


Concerning the ſettlement of bebt children, 


ſee title Poo}, "3 "0 


L Who fall be deemed a baſtard. 


II. Securing the reputed father. 


III. Order of filiation, and appealing therefrom. 


TV. Puniſhment of the mother and reputed father. 
V. Mother or reputed father running away. 
VI. Murdering a baſtard child. 


VIL Capacity of a baſtard child as to inheritance. 
J. be alt be deemed a baſtard. 


| Meaning of the T word baſtard ſeemeth to have been brought 


JIunto us by the Saxons; and to be compounded of 
baſe, vile or ignoble, and fart, or feort ſignifying a riſe 
or original. By the common people in the north (among 
whom is preſerved much of the ancient Saxon) it is ſtill 
pronounced baſtart, denoting a perſon ſprung from a vile 
or ſpurious origin; even as an upſtart is a perſon. ſuddenly 
riſen from a mean extraction in general. 

2. Lord Coke ſays, We term by the name of baſtards 


law, if the huſband be within the four ſeas, that is, within 
the juriſdiction of the king of England, if the wife hath 
iſſue, no proof is to be admitted to prove the child a baſ- 
tard, unleſs the huſband hath an apparent impoſſibility of 
procreation, as if the huſband be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage, But if the iflue be born 
within a month, or a day, after marriage, between par- 
ties of full lawful age, the child is legitimate. 1 Inf, 


244- 

AM. 6 2 2. Lomax and Holmden. In ejectment the 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother liv- 
605 ſo that acceſs maſt be preſumed ; the defendants were 

admitted 


Bäſtards. 

admitted to give evidence of his inability from a bad habit 
of body. But their evidence not going to an impeſſi- 
ality, but an improbability only; that was not thought 
ſufficient, and there was a verdict for the plaintiff, Str. 


0. | | 
Rnd it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of aa to his wife was ad- 
mitted, but the child was deem 
notion was built on no rational foundation, it is now in- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 


had no acceſs to her, the child will be a baſtard. And this 


was determined in the caſe of Pendrell and Pendrell, MA. 
5 G. 2. which was an iſſue out of chancery, to try whe- 
ther the plaintiff was the heir at law of one Thomas Pen- 
drell. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months; that they 
parted, ſhe ſtaying in London, and he going into Stafford- 
ſhire ; that at the end of three years the plaintiff was born. 
And there being ſome doubt upon the evidence, whether 
the huſband had not been in London within the laſt year, 
it was ſent to be tried. And the plaintiff reſted at up- 
on the preſumption of law in favour of legitimacy, which 
was encountered by ſtrong Evidence of no acceſs. And it 
was agreed by court and counſel, on the trial at Guildhall 
8 h. J. Raymond, that the old doctrine of being 
within the four ſeas was not to take place, but the j 
were at liberty to conſider of the point of acceſs, whic 
they did, and found againſt the plaintiff. And the court 
of chancery acquieſced in the determination. Str. 925. 


„ 9. : 
T. 10 G. 2. X. and the inhabitants of Bedall in York- 


fire. An order was made upon one Moor, as the putative 


father of two baſtards, born of the body of Elizabeth the 


wife of Richard Sharpleſs : in which it 1s ftated, that for 
ſeven years before, the huſband had had no acceſs to her, 


ſhe having never ſeen or heard of him all that time, and 


not knowing whether he was alive or dead; which the 
juſtices adjudge to be true, and that Moor is the father of 
them, and order him to provide accordingly. Upon ap- 


peal to the ſeſſions, the caſe is ſtated with ſome variation: 


that in 1728, ſhe was married to Sharples, then a ſoldier 
in Mullin's troop, in a barn, by a perſon not in the habit 
of a clergyman; that there had been no acceſs for ſeven 
years: but it appearing by a certificate from the commiſ- 
fary general's office, and from the evidence of Simon 


Clarijon, that one Richard Sharpleſs, who he was told was | 


formerly 


to be his; but as this 


171 


1. 


wife's oath ſhall 
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Baſtards. 


| formerly in Mullins troop, was muſtered as a private 


gentleman in the third troop. of horſe guards, from June 


25. 1733. to Feb. 23. 1736. though Clarkſon ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharpleſs pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's: being alive, the ſeſions were 
of opinion, the children were not baſtards, and reverſed 


the order of the two juſtices. And now upon debate, 


the order of ſeſſions was quaſhed, and the order of two 
juſtices confirmed : for ĩt being ſtated in both orders, that 
there was no acceſs according to the caſe of Pendrell and 
Pendrall, it was immaterial whether the huſband was alive 
or not. Str. 1076. 

And, M. 10 . X. and Abberton. The caſe was, a 
ſeme covert, during the abſence of her huſband at Cadiz, 
was brought to bed of 2 baſtard; and her, huſband was not 
in £nglerd from the time of her conception, till ſhe. was 
brought to bed. The queſtion was, whether this child was 
a baſtard, eſpecially within the words of the ſtatute of the 
18: Elz. (hereafter following) which faith, children begotten 
and born out of lawful. matrimony, which cannot be ſaid. of 
this caſe, the mother being married at the time of the birth 

f the child; and if ſuch a mother ſhould kill ſuch. a child, 
be could not be guilty of murder within the ſtatute of the 
21 J. c. 27. But by the court; He is a baſtard who, is 
begotten and born of a feme covert, whilſt the huſband is 
beyond. the four ſeas. And in a real action, if general 


baſtardy was pleaded, the biſhop ought to certify ſuch a 


one à haſtard-. And where a man. is. baſtard, he is ſuch to 
all purpoſes, and why not within the 18 £1, For 48 0 
the ſtatute of 21 J. is a penal law, yet the act of 18 El, 
is a remedial law. L., Raym. 395, 


3. But this.non-accels of the huſband, ought. to be prov- | 


ed otherwile than upon the wife's oath ; as in the fol- 
lowing. caſe; M. 8 G. 2. K. and Reading. The defen- 
dant ading. was A by an order of baſtardy, to be 
putative father of a baſtard child, begotten of the wife 

of one Almont of Sherbarn. The, ſaid woman on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of. her body in or about Auge 1732, and: ſeveral times 
| ſince, and that her huſband had no acceſs to her from 
May 1 1731, to the time of her examination in that court, 
being the gd of Oct. L7 33. and that the ſaid Reading was 
the father of the ſaid child, And the queſtion on removal 
of: the lame inte the king's, bench was, whether the wife in 
this caſe could be admitted as an evidence for or againſt her 
huſband, and to baſtardize her on child. And the whole 
court, were of opinion, "that the wife could be a witneſs to 
no 


- 


ne 


le 
Se 
th 
B 
th 
1 
Al 
m 


IJ 


Baäſtards. Ivy 

no other fact but that of incontinence, and that this ſhe 
muſt be admitted to be witneſs to from the neceſſity of the 
thing; but not to the abſence of her huſband, which 
might properly be proved by other witneſſes ; and likened 
it to the caſe of hue and cry, where the perſon robbed 
ſhall be admitted a witneſs of the fact of robbery, but 
not to prove any other matter relating thereto, as in what | 

hundred the place was, and the like, becauſe that may | 
be proved by others. Sef. Ca. V. 2. 175. Sp whe 
And in the caſe of K. and Nocte, MH. 26 G. 2. The TO 
order of the two juſtices: ſtates; It appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband from Ai 
charhnas 1750, to February 1752; and that ſhe has not 
in all that time ſeen or been with him, he being a priſo- 
ner in York Caftle: That Fohn Rooke had carnal know- 
ledge of her body, on the 3oth of Janumy 1750, and 
got her with child of the baſtard. Exception was taken, 
that the wife in this caſe was an incompetent witneſs. 
By Lee Ch. J. and the court: How far the evidence of 
the wife is to be admitted upon orders of baſtardy, is now 
| ſettled in the caſe of K. and Reading; where the wife ap- 

peared upon the order to be the only witneſs to Clone 
the ey father: upon this, 9 was led 
and the reaſon given by the court was, that the wife 
might be admitted to prove the act of adultery ex neceſſi- 
tate, for of that there could be no other evidence; but 
not to prove other facts, of which there may be witneſſes. 
This caſe being ſimilar, muſt be determined upon the au- 
thority of that cafe. The wife's examination alone does 
not make the order bad, but the facts to which ſhe'is ex- 
amined. The neceſſity of the thing excepts her, as to 
the fact of adultery, out of the general rule; but not as 
to the fact of no acceſs, for that may be proved by par- 
ticular circumſtances examinable by the juſtices below. 
But upon this order ſhe appears to be the only evidence; 
and her declarations are not admiſſible to b * her 
iſſue. And the order was quaſhed. 

But in the cafe of K. and Bedall abovewentioned; The 
order reciting, that on the examination of the mother, and 
on other proof, it appeared that her huſband had no acceſs 
to her, was held to be good; for there the woman's oath 
is not ſet forth as the only evidence, but other prog * 
muſt be intended legal proof. Andr. S. 

4. M. 5 An. St. George's and St. Margaret's ener, © A 
Wheie a woman is ſeparated from her huſband by a divorce ring a divorce, 
a menſa & thoro,” the children ſhe has — the ſeparation 

are 
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Baſtards. 
are baſtards; for a due obedience to the ſentence ſhall be 
intended, unleſs the contrary be ſhewed : but if a huſ- 
band and wife, without ſentence, do part and live ſepa- 
rate, the children ſhall be taken to be legitimate, and ſo 
deemed till the contrary be proved, for acceſs ſhall be in- 
tended. But if a ſpecial verdict find the man had no ac- 
ceſs, it is a baſtard; and ſo was the opinion of Lord 
Hale, in the caſe of Dickins and Collins, 1 Salk. 123. 
e, pong * $5. The law hath appointed no exact certain time, for 
buſband's death, the birth of legitimate iſſue, by the widow after the death 
of her huſband. 1 Danv. 726. 
M. 7 J. Alſop and Bowtrell, The queſtion was, whe- 
ther, the woman being delivered of a child- forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband's father did much abuſe her, and cauſed 
her to lie in the ftreets; and three phyſicians (two of 
them being doctors of phyſick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual time for a woman to go with 
child, is nine months and ten days, to wit, ſolar months, 
at thirty fp to the month, and not lunar months ; and 
that by reaſon of the want of ſtrength in the woman or 
the child, or by reaſon of ill uſage, ſhe might be a longer 
time, vi. to the end of ten months or more. And the 
phyſicians farther affirmed, that a perfe& birth may be at 
feven-months, according to the ſtrength of the mother or 
child, which is as long before the time of the proper 
birth. And by the ſame reaſon it may be as long deferred 
by accident, which is commonly occaſioned by infirmities 
of the body, or paſſions of the mind. And the child was 
adjudged to be legitimate, Cro. Ja. 541. 
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IT. Securing the reputed father. 


By the 6 G. 2. c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- 
fying pariſhes and other places, from the | charges 
frequently ariſing from children begotten and born out of 
lawful matrimony; it is enacted, That if any ſingle woman 
ſhall be delivered of a baflard child, which ſhall be chargeable, 
or likely to become chargeable, to any pariſh or extraparochial 
place; or ſhall declare herſelf to be with child, and that fuch 
child is likely to be born a baſtard, and to be chargeable to any 

1 pariſh or extraparochial place, and ſhall in either of ſuch caſes, 
in an examination (A) to be taken in writing, upon oath, be- 
fore one jullice of the county, city, or town corporate, where 
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Baſtards: 


ſuch pariſb or place ſhall lie, charge any perſon with having 
application made to him by the averſeers of the poor of ſuch pa- 
p. or one of them, or by any —— houſholder of ſuch 
extraparochial place, to iſue out Bi 

mediate apprehending ſuc 


 majeſty's juſtices of the peace of ſuch county, city, or town cor- 
porate : And the juſtice before whom ſuch perſon ſhall be brought 


ſhall commit (C) him to the common gaol or mu of correction, 


unleſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or place, 


or ſhall enter into a recognizance (E) with ſufficient ſurety, 
upon condition to appear at the next general quarter {fans or 
general ſeſſions, of the peace, to be holden for ſuch county or 
liberty, and to abide and perform ſuch order or orders as fhall 
be made, in purſuante of an act paſſed in the 18th year of the 
reign of her late maje/ly queen Eliſabeth, concerning baſtards 


begatten and born out of lawful matrimony. ſ. 1. 


Iſſue out his warrant for the immediate apprehending] If 
the conſtable, having a warrant to apprehend the reputed 
father, -ſhall willingly 3 ſuffer him to eſcape; 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned; and under the influence thereof 
be compelled to make ſatisfaction to the proſecutors. 


Unleſs he ſhall give ſecurity] Whether a bond or other 


ſecurity ought to be made to the churchwardens and over- 
ſeers and their ſucceſſors, or to their executors or admi- 
niſtrators, hath been queſtioned; concerning which, the 


author of the Readings upon the flatutes ſaith thus : Thoſe 


gentlemen who have taken upon them, to direct the offi- 


cers, to have ſuch bonds or other ſecurities made to them 


and their ſucceſſors, would o weil to conſider, whether 
the churchwardens and overſeers are fuch a corporation as 
can purchaſe, ſue and be ſued : And whether bonds, - be- 


ing things in action, it may not be difficult for the ſuc- 


ceſſors of the churchwardens and overſeers, to whom they 


were made, to maintain an action for the goods of their 


 - church, But they are not ſuch a corporation, as can 
take or purchaſe lands, or take ſecurities for the uſe of 
their church, except in London. And it never was pre- 
tended, that the churchwardens and overſeers of the poor 
are a corporation in any reſpe& in relation to the poor, 


and conſequently can neither ſue nor be ſued as ſuch. 


Read. Baſt. Re ap | | 
And indeed, upon the whole, the taking of a bond in 
any kind ſeemeth not ſo convenient for the pariſh, as an 
2 order 


's warrant (B) for the im- 
erſon ſo charged as aforeſaid, and 
for bringing him 2 ſuch juſtice, or before any other of his 
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gotten her with child, it ſhall be lawful for ſuch juſtice, upon 
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order made by the juſtioes; . 


bond. is both tedious and expenſive, whereas the courſe of 


carrying an order into execution is very ſhort and « 

But then, on the other hand, a bond will bind a man's 
executors; but the order of the juſtices being obligatory 
only upon the een, e * Go; pdt 
ws. n 

appear at be next general GOP + ons) It hath = 
2 on bind ſuch perſon to appear, not at the next ſeſ- 
ſions generally, but at the next ſeſſions after the child 


dall de born; upon a principle of convenience, leſt if 


the child thould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated. But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not 
only to appear at che ſeſſions, but alſo to abide ſuch order 

as thall be made in purſuance of the act of the 18 El. 

Indeed, it doth not appear very clearly, for what purpoſe 
he ſhall be bound by the "uflice to appear at the ſeſſions 
at all: it cannot be by way of puniſhment; for it 


it may 
turn out, upon hearing the cauſe, that he ſhall not be 


the „ gm father, But the words of the act muſt be 
purſued; therefore he muſt be bound to appear at the 
next genera e Seſſions [or, general ſeſſions] * the _ 
to be holden for ſuch county or liberty, and to abide 

perform ſuch order or orders as ſhall be made in pur, rage 
an aft paſſed in the 18th year of the reign of her late maje 
queen Eliſabeth, concerning en begotten and born aut # 


 dawful matrimony. 


. Eliſabeth} This ſtatute recites the nbd queen E. 
beth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always echibit her name with a æ. 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is enn in —_— * 
of parliament in caſes penal. 

Aud , if . ſuch woman ſhall die, or be married, before be 
ſhall Je delivered, ar miſearry. of fuch child, er appear 


not to baue been with child at the time of her examination, 


ſuch perſon ſhall be diſcharged: bis recognizance at the next 
lions, or immediately releaſed out , cuſtody by warrant of 
one juſtice reſiding in or near the limits where fuch Pariſh er 
place fhall lie. ſ. 2. 

And on application made by any ſuch perſon, who ſhall be 
committed to any gaol or houſe of correction, or by any perſon on 
his * to any Juflice * in or. near "the limits * 
Nw 1 * 


as 4. we Tas as © 


2 


By the 18 El. c. 3. Concerning 
. out of matrimony, the ſaid baſtards being now left to be 


Baſtards. 


ach pariſb er place ſpall lie; ſuch juſtice ſhall ſummon the 
2 of LEY of fuch i or one or we ſubſtantial 
 bouſholders of ſuch extraparochial place, to appear before him 
at a time and place to be mentioned in 2 ſummons, to ſhew 
cenſe why ſuch perſon ſhould nat be diſcharged: And if no order 
appear to have been made, in purſuance of t 18th of 
Eliſ. within ſix weeks after 5 woman ſball have been deli- 


vered, ſuch juſtice may diſcharge him from his impriſonment. 


But it ſhall not be lawful for any juſtice, to ſend for 
woman, before ſhe ſhall be pans and one month 2 


order to ber being examined concerning her pregnancy ; or to 


tompel any woman, before ſhe ſhall be delivered, to anſwer any 
queſtions relating to her pregnancy. 1. 4. ö . 


Te compel am waman] M. 11 G. K. and Chandler. In- 


dictment for ſecreting a woman big with an illegitimate 
child, fo that ſhe could not be had to give evidence about 
the father. The defendant demurred. And by the court, 


Judgment muſt be given for the defendant, for the child 


cannot be illegitimate before it is born, there being al- 
ways a poſſibility that it may be born in lawful wedlock. 
And by this act the woman is not to be compelled. Str. 
612. L. Raym. 1368. . 


ILL Order of filiation and appealing therefrom. 


lf ſecurity hath not been given to indemnify the pariſh, 


the next thing in the courſe of proceeding is the order 
of filiation and maintenance to be made by the juſtices, 
founded on theſe two ſtatutes following : 

baſtards begotten and born 


kept at the charges of the pariſh where they be born, to the 


great burden of the ſame pariſh, and to the evil example and 
encouragement of lewd life, it is enacted, that two juſtices 
(1 Q) in or next unto the limits where the pariſh church is, 


within which pariſh ſuch baſtard ſball be born, examina- 
tion of the cauſe and circumſtance (F), ſball and may by their 
diſcretion, take order (G) as well for the puniſhment of the 
mother and reputed father, as alſo for the better relief of ſuch 
ſb, in part or in all; and ſball and may, by like diſcreti 


take order for the keeping of every fach baſtard child, by charg- 


ing mother or reputed father, with the 


' weekly, or other ſuſtentation for the relief of fuch child, in 


fuch tuiſe as they think meet and conventent : And if after 
the ſame order by them ſubſcribed under their hands, the mather 
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Baſtards. 

er reputed father, upon notice theresf, ſhall not for their part: 
obſerve and perform the ſaid order, that then every fuch party 
fo making default in not performing the ſaid order, to be com- 
niitted to ward to the common gaol, there ts remain without 
bail or mainpriſe, except he or ſhe ſhall put in © ſufficient ſurety 
(H) to perform the ſaid order, or elſe perſonally to appear at 
the next general ſeſſions of the peace, to be holden-in that county 
where fuch order all. be taten; and alſo to abide ſuob order, 
as the. ſuid. juſtices, or the more port of them, .then and there 
ball take in that behalf (if they then and there ſhall take any); 
and that if at the ſaid ſſſions, the ſaid juſtices ſhall take no 
other order, then to abide and perform. the order before made, 
as is aboveſaid. FA Ts NC FE OS Sin l 

And by 3 Car. c. 4. A Juſtices of the peace within their 
ſeveral limits and precinets, and in their ſeveral ſeſſions,” may 
do and execute all things concerning the flatute of 18 El. that 
by the juſtices in their ſeueral counties are by the ſaid ſtatute 
limited to be cane, ſ. 15. r of! | ? 


The ſaid baſtards being now left to be Rept at the charges of 
the pariſh where they be burn] For at that time they could 
nave no other ſettlement. There were only two kinds 

vf {ſettlements then exiſting ; the one was by birth, and 
the other where the perſon ſhould have reſided for the 
moſt part during the ſpace of three years. So that till 
the child ſhonld be three years of age, it could poſſibly 
have no other ſettlement. And the place of birth conti- 
nües to be the ſettlement of baſtard children ſtill, unleſs 
in ſome few excepted caſes.” : no Fa d N fe 

And hereby there is an inconvenience, which frequent- 
ly happens to pariſhes, where the mother reſides under a 
certiſicate, and not being then become chargeable, can- 
not be removed. Indeed, if ſhe be ſent to any place, 
then known or probably ſuſpected to be with child; the 
juſtices - poſſibly may bring ſuch practice under the gene- 
ral rule of fraud and-collufton, and conſequently deter- 
mine the- ſettlement not to be obtained by ſuch birth. 
Otherwiſe, there ſeemeth to be no remedy. For the 
clauſe ſometimes inſerted in certiſicates, acknowledging 
the ſettlement of ſuch baſtard child when it ſhall be born, 
and promiſing to receive and provide for it, ſeemeth to be 
void. For it is abſurd to acknowledge a child unborn to 
be legally ſettled any where. And for the churchwar- 
dens and oyerſeers of ſuch place to promiſe to provide for 
it, is more than they have authority to do as publick offi- 

cers; and they cannot charge the pariſhioners with what 
e lau doth not charge them. , | 


1 5 5 5 f 5 Tis 
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- Two juſtices in or nert unto the limits where the *pariſh 
_ church is] By this meaſuring, as it were, from the pariſh 


church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 El. is different 


from moſt other ſtatutes; for generally where power is 


given to two juſtices, the ſtatutes expreſs that two or 
more juſtices may do ſuch a thing; but here the ſtatute 


ſaith 1180 that two juſtices, dwelling in or next unto 
7 


the pariſh, ſhall have power to take order therein. And 
Mr Dalton makes a query, what ſhall be done, if the two 
next: juſtices cannot agree in the order, or ſhall make no 
order: And this cafe, tho' likely enough to happen, hath 
not yet been determined, If they will not proceed at 
all, there ſeemeth to be no doubt, but that they may be 
compelled by a mandamus ; and if they cannot agree, yet 
ſtill it ſeemeth, that they may in like manner be com- 
pelled, for till that is done, they have taken no order for 


the relief of the -pariſh, which the ſtatute requires that 


they ſhall do. But whether if one of the next juſtices 
ſhall refuſe, and another not, the next ſhall or may act 
in ſuch caſe, doth not appear to have been adjudged. 


By altering the words thus, Tuo or more juſtices in or 


- 


near unto the limits, - would remedy the defect. 
Shall and may by their diſcretian] Here is no time limited 
for their proceeding in this matter; - ſo that the order, may 
be made at any time after the birth of the child. 15 
And in the caſe of K. and Miles, M. 1 G6. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away, and return, tho' 14 years after, yet an 
order to fix the child on him is good; for there is no ſta- 
tute of limitation in theſe caſes. Seſſ. C. V. 1. 77. 


But by the aforeſaid ſtatute of the 6 G. 2. if tha re- 
puted father is in priſon, and no order ſhall be made in 
ſix weeks after the birth of the child, he may in ſuch 


caſe be diſcharged from his impriſonment ; but the order 
nevertheleſs made upon him afterwards, will be good. 
Take order) Herein they muſt proceed as in all, other 
like caſes, by giving the party accuſed an opportunity of 
being heard in his defence. In the caſe of K. and Cotton, 


7. 6 & 7 G. 2. An information was moved for againſt 
the defendant, who with another juſtice made an order 


of baſtardy upon one Fitzgerald, without ſummoning him 
to appear before them to make his defence. Upon appeal 
to the ſeſſions he was acquitted, and put to great ex- 


pences; which it was inſiſted was contrary to natural 


juſtice. By Mr Juſtice Page; No man in an office can 


be ſuppoſed to be fo ignorant, as not to know it is 
. 1 | 0 N : 
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own, the ſame by 


againſt natural juſtice, to ednvict a man without a ſum- 
mons; the examination ought to be ſo made, that the 
truth may appear, and that muſt be by examining both 
ſides, otherwiſe it is partial; the ſcandal, the expence, 
and the diſorder in Mr Fitzgerald's family, are things 
that ought to be conſidered ; here was no taking by war- 
rant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed to pu- 
niſh the juſtice. Mr J. Probyn; The principal objection 
about a e is right in law, and in reaſon; poſſibly 
an action on the caſe might be framed; there may poſſi- 
bly have been only an error in judgment, and it is hard 
to grant an information. Mr J. Lee; If this was ſtrictly 
a conviction, againſt which no appeal lies, an information 
ought to be granted; but he thought the matter was not 


fo very ſtrong in the caſe of orders. And the rule was 


diſcharged. Sf: C. J. I. 19. 

E. 8G. 2. K. v. Taylor and Neale. Motion in the 
king's bench for an information againſt the defendants, 
two juſtices of Devonſhire, for making an order on one 


| Nicholas Mould, adjudging him to be the putative father 

of n baſtard child, without ſummoning him, and alſo for 

refuſing to hear his witneſſes. On ſhewing 
, 15 


cauſe, it ap- 
that he was ſummoned by a third juſtice, which 


the court held to be ſufficient; but that the defendant 


not appearing himſelf, the juſtices would not hear. his 
witnefles. And by the court; ſuppoſing the man was 
ſummoned, and did not appear, the juſtices are not then 
bound to hear any evidence for him; and this court will 
not hear any evidence in behalf of a perfon, who ſhould 
attend here, and does not. 84%. C. K. 2. 192. 

By charging ſuch mother} If the mother ſhall marry be- 
fore any order made, it hath been doubted whether the 
Juſtices can then charge her, as having no effects of her 
the marriage being veſted in the huſ- 


band. As in the caſe of Ellen Bent, E. 5 G. 3. She was 


delivered of a baftard'child in the pariſh of Clifton. After 


which, and before any order made, ſhe married one Abra- 
ham Taylor of the pariſh of Middleton. The overſeers of 


. Clifton apply to the juſtices, who made an order of filia- 


tion, charging her with 8d.;a week towards the relief of 
the pariſh. She pleaded her utter inability, and refuſed 


to pay. Upon which the juſtices. commit her to the houſe 


of correction. She was brought up by habeas corpus, and 
her counſel moved for her diſcharge, inſiſting upon the 
illegality of her commitment; for that, being a married 
woman, ſhe was not an object of the juſtices Juriſdiction. 


4 
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But it was reſolved by the court, that marriage doth not 
exempt the mother of à baſtard child from the power of 
the law. And ſhe was remanded. | | 
With the payment of money weekly, or other fuſtentation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and ſeemeth not yet 
to have been fully ſettled by the unanimous reſolution of 
the court. And there are difficulties on both ſides. If 


the reputed father indemnifies the pariſh, the intention of | 


the act ſeemeth to be anſwered; and there may be ſup- 


poſed ſomething of natural affection (eſpecially if he ac- 
knowledges the child to be his) inclining him to be re- 


gardful of the child's welfare ; at leaſt more than can be 
reaſonably expected from pariſh officers. But then, to 
be allowed to take the child from its mother, with whom 
the pariſh officers uſually and very properly leave it, whilſt 
very young, is unnatural and cruel ; and it is very rare, 
that the reputed father ingenuouſly owns himſelf to be 
the real father. But if the child is of age and ability to 
de an apprentice or ſervant, and the reputed father can 
| find a proper maſter, it is fit that he ſhould have power 


£4 


to put out the child e {6d or that his contribution 


to the pariſh from that time ſhould ceaſe, 


In the caſe of Richards and Samon againſt Hedges, e : 
2 Cha. 2. this point came in queſtion, but the matter 


went off on an error in the proceedings; which was thus : 
_ Richards and Samen, being churchwardens, brought an 
ac ction againſt Hodges, on his bond in the uſual form to 
indemnify e- in the caſe of a baſtard child. The 
defendant pleaded Non dammnificatus generally. The plain- 
tiffs replied, that neither the defendant nor any other, 


for the ſpace of one month after the gp of the bond, 
d 


did provide any maintenance for the child; by reaſon 


whereof, the pariſhioners, to prevent the ſaid child's pe- 


riſhing by hunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 4s, for the maintenance 


and nouriſhment of the ſaid child. To which the defen- | 


dant rejoined, that he would have nouriſhed the ſaid child 
at his proper coſts and charges for all the time aforeſaid, 


and offered ſo to do, as well to the plaintiffs, as to other 
the pariſhioners, but they refuſed to permit him, and of 


their own wrong, and againſt the will of the defendant, 
put the faid child to nurſe, — paid the ſaid 4s, Upon 


3 


which 
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which rejoinder, the plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becauſe it is a 
departure from the firſt plea in bar; for the deſendant in 
his plea ſays, that the pariſhioners were not dat :nified, 
and when the plaintiffs by their replication: ſhew how 
they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 
in his plea in bar. And tho' it was urged for the defen- 
dant, that this was no damnification at all, becauſe it 
was the voluntary act of the pariſh to put the child to 


nurſe, when the defendant himſelf offered to maintain it, 


and that they ought not to take advantage of their own 


wrong; yet it was not allowed: For the court held elear- 


ly, that the rejoinder was a departure; and for that rea- 
fon, it was adjudged for the plaintiffs, 2 Saunders 83, 
M. 21 Cha. 2. Burwell's caſe, Two juſtices order 
the - reputed father to pay ſo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was 
held by the court to be wrong; and the reaſon given 
was, becauſe the father might take it away when he 
leaſed ; and therefore the * ought to have been, that 
[ ſhould pay ſo long as the child ſhould be chargeadle to 
the pariſh. 1 Ventr. 48. ä e 1 36 Ss 
E. 24 Cha, 2. Sherman's caſe. An order was made, 
that the father ſhould pay ſo much a weck, till the chi 
ſhould be able to get its living by working. It was faid 
by Twiſgen this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
he may do if he pleaſeth. 1 Ventr. 210. +. 
E. 11 An. Q: and Smith, Order to pay 18. a week, 
till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable; poſſibly he 
may gain a ſettlement; or a perſon may give him an 
eſtate; or the father may take him, By the court; This 
is only a remote poſſibility. As to the father's taking 
him, he ought to have done it at firſt; and by ſuffering 


* 


the order to be made, it ſhall be deemed à refuſal in 


law; beſides, he ſhall not then be ſuffered; he may ſell 
him, or make away with him, as too. often happens. 
Caf. of S. 64. | e M 8 

7. 27 G. 2. Newland and Oſnan. Deht upon a bond, 
with a condition to indemnify and ſave harmleſs the pa- 
Tiſh of Eling from a baſtard child. Plea; that the defen- 
dint had maintained, ſupported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of Oc- 


tober laſt, and that then he offered to take the ſaid chill 
* 2,484 ty * © 
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to maintain; which they refuſed, and that if the church- 
wardens or any of them have been damnified, it is of 
their own wrong. Replication; that for 3 weeks from 
and after the ſaid 25th day of October, the defendant did 
not provide nouriſhment for the child, but failed, and by 


reaſon thereof the plaintiffs, after the three weeks, ex- 


pended 38. for the maintenance of the child, and ſo 
were damnified. Demurrer; and joinder in demurrer. 
The queſtion of law is, Whether a putative father may 
take a baſtard child into his own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund, 83. was mentioned, wherein the court 


held this to be a good plea. © x Ventr. 48. that the father 


may maintain the child himſelf. 1 Ventr. 210. that the ju- 
\ſtites can only make an order to maintain, ſo long as the 
child ſhall be chargeable. By Lee Ch. J. The right 
way is, to make the order, ſo long as the child ſhall be 
chargeable. It is not to be limited to any certain time. 


And the reaſon given in all theſe caſes is, that the father 


or mother: may take it before the time, The intention 
of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhes. 
And che law could never think of taking the care and 
education of children from their parents. Nor could this 


enter into the mind of any judge. Nouriſhing and main+ 
taining certainly. anſwers education. It hath been ob- 


jected, that the excuſe is collateral: I do not think fo; 
for all the inhabitants are parties, and the overſcers are 
but truſtees for them. It ſeems. a ſufficient excuſe ;z and 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind. 
I rigli J. in the caſe in Saunders, it ſeems to have 


been admitted, that if this had been pleaded in the firſt 


inſtance, it would have been good. I never did hear 


before, that the care of the child devolved upon the pariſh, . 
where there was any other perſon to take care of it. 


They are obliged to maintain the child, where it is in 

anger of ſtarving. This court has conſtantly held, that 
the father has a right to take. it away, by quaſhing the 
orders made in manner abovementioned. This is not_a 
Follateral excuſe; but ſuch an one as will fave the pe- 
nalty. And I cannot fee that the pariſh has any ſort of 
85 or intereſt in the child. Derniſon J. The mate- 


Fi b taken to this plea is, Whether or no the 


hear this doubted before. And I think that the notio 


Dat he cannot, is not to be countenanced nor encouraged. 


N 4 'The 


| utative fathc r,of a baſtard child can by. the law of Eng- 
land take his baſtard child from the pariſh. * I never did 


183 


Tha liw does not ſuppoſe ins cates will not maintain 
his own child. It is ſaid, the next heir is not to be truſt- 
ed with the guardianſhip. Lam ſorry that was ever in- 
troduced into the 1 of England. It is an injurious no- 
tion of the people of Eng 1 J will rather ſuppoſe, 
that the pariſh officers will be cruel to the child, than 
the father. All the caſes admit tacitly that the father 
hath fuch a power. And ſome of hom ſay ſo exprelly. 
And I am very well ſatisfied that the law is ſo. Inhabi- 
tants, churchwardens, overſeers, are all the fame; and 
every part of the condition is anſwered, I have known 
this plea very often pleaded. And that caſe in Saunders 
is the rule. Fgſter J. I am not ſo clear in theſe points, 
I think the care of educating baſtard children, is not to 
be conſidered as a burden on the pariſh, but as a truſt ; and 
that it ſhould not be o eaſy for fathers to take them ou 
of their care and cuſtody. The ſtatute is expreſs, that 


the juſtices ſhall order the father to contribute to the pa- 


riſh for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 
yet they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im- 

hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this; not for requi- 
ring ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo clear. The caſe in Saunders was only his owh 
opinion. Judgment for the defendant, unleſs defired 


to be argued again this term, ee ee e mane i 


the plaintiff's counſel.) 


Such party ſo making default in not vrming the ſaid r. 
der, to be 2 W default ſhall be made, the ju- 
ſtices have no power to commit, or — require ſureties for 
L. Kan. 8: of the order, or for appearing at the ſeffions. 
Raym. 858. 3 Salk. 66. 1 Barnardift, 261. 


And hereby a e might be left open to avoid the 
ee ying at pre- 
ſent, an eren 3 But he aforefaid 
eem 


future payments, 


Kaen of * 6 G. 2. to have been intend- 


ed to remedy this Hahn hae; by which, one or mote 
1 either before or after the birth, may _— 


im to the gaol or bouſe of correction, unleſs he 
ſhall give ſecurity to indemnify che 


run, or 
wiſe enter into Lge mage to abid ſuch order 'or 
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lar, ſhould | 
neth that the perſon diſobeying the order may be in- 


Baſtards: 

To be committed to ward to the common gas] In the afore- 
aid caſe of Elin Bent, the juſtices had committed her tb 
the houſe of correction. It was objected, that the ſta- 
tute gives no power to do this; but the commitment, if 
any, ought to have been to the common gaol. But this 
was held by the court to be well enough. For the ſta- 
tute of the 7 J. c. 4. gives power to commit ſuch lewd 
woman to the houſe of correftion. And by the 6 G. 
c. 19. a general power is given, for ſmall offences, or for 


want of ſureties, to commit either to the gaol or houſe 
of correction. | 


Except be ſball ut in fuſfcient ſurety to porfrm the ſid 


order} That is, by recognizance z which, 


diſobeyed, ſhall be forfeited, and eſtreated into the ex- 


chequer, But this makes nothing for the relief of the 
pariſh. And therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 
to the pariſh officers ; or elſe, that the perſon not paying, 
as well as not giving ſecurity, might be committed 15 

be made. Or if no ſecurity is given, ir 


dicted, hned, and impriſoned for the contempt. 

It frequently happens, that the reputed father, by gi- 
ving bond to indemnify the pariſh, eſcapes paying any 
thing towards the maintenance of the-child, . the 
mother, with her child, will throw her ſelf upon 
the patiſh, which ſometimes per her ability will 
nor permit, or otherwiſe ſhe diſdains to do. In ſuch 
caſe it hath been practiſed ſometimes, for the woman's 
father to bring an action againſt the man for ipecial da- 


mage ſuftained by the loſs of his daughter's ſervice; And 


a jury, according to circumſtances, will give reaſonable 


Or elſe perſonally to appear] H. 8 WW. K. and Mat- 
dhews. 4 1 Naas 2 quaſh an order of baſ- 
tardy, unleſs the reputed father be preſent in court. 

And the reaſon is, that if the cauſe ſhall go againſt 
him, he may be proceeded againſt, in caſe of contempt or 


— ſofa} That: is- tb fy; th e 
ſeffions after — of ſuch order. 355 551. 5 

General ſeſſions] T. 10 V. K. and Shaw. An order was 
made by two juſtices, adjudging Shaw to be the reputed 
father of a baſtard; whereupon he appealed to the next 
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quarter ſeſſions after notice; where the order of the two 


| Juſtices was diſcharged : And now it was. moved to quaſh 
the order of. ſeſſions, becauſe by the ſtatute the appeal 


muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter: ſeſſions, 
as in London and Middleſex, where there are four general 
ſeſſions in the year, beſides the quarter ſeſſions. And 
quaſhed for this fault. 2. Salk, 42·. 


To be holden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in 
the county aforeſaid, and did not ſay for the county; 
but this was over-ruled, for that there is not ſo much 
ſtrictneſs required in orders, as there is in indictments. 
1 Ventr. 37. e of ee eee 
To which may be added alſo, that this is according to 
the words of the ſtatute. „ 


* In that county where ſuch order ſhall * talen] 2.1 s Cha. 


2. K. and Ciy/tan. Reſolved, that this ſhall be intend- 
ed of the next ſeſſions of that part of the county, where 
t was made, and not at the next ſeſſions in the county at 
large; for that would be miſchievous in many counties 
where there are ſeveral ſeſſions in diſtinct parts of the 
county. 1 Sid. 149, | e al 8 


To abide ſuch order as the ſaid ju ices, or the more part 
of them, ſhall then and there take] M. 13G. K. and Tenant. 


The order of two juſtices being quaſhed upon the me- 
rits by the ſeſſions on an appeal, the defendant is 
thereby legally acquitted, and cannot be drawn in queſ- 
tion again for the ſame fact. L. Raym. 1423, . Str. 
716. 111 | | F et 604 
Blut the order quaſhed for want of form, is as no or- 


der at all; and therefore the two juſtices may proceed de 


Nado. 0 0 90 ES 
If the two next juſtices make an order, and the party 
appeals to the next ſeſſions, and they alter, or a0 0 
(upon the merits), or confirm that order; no other ſeſ- 
ſions can order any thing contrary thereto, for the order 
upon the appeal is final, Cro. Car. 341, 350. Pridgeon's 
caſe. g . | * 8 hs 15 ; : Sm 1 | 
T. 1G. 2. X. and Arundell. Two juſtices make an 


order, that the defendant ſhall pay a fum in groſs, and 


alfo 28. a. week ſo long as the child ſhall be chargeable. 
The party appeals to the ſeſſions, who confitm the order. 
At a ſubſequent ſeſſions, the father of the baſtard deſi ed 
to have the keeping of it, and that the payment of the 


28. 


* 
* 


ſuch 
father 
tation 


tromit 
rate, 
for ar 
ſuch e 
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24, a week «hrould:ceaſe';- which the  ſecorid: ſellioriz- or- 


dered. Motion was made to quaſh this laſt order of ſeſ- 
ſions, becauſe in this caſe they had no juriſdiction... And 
the court held, that the ſecond ſeſſions had no authority 
to order the ſubtraction of the 28. a week; and the or- 
der was quaſhed, becauſe it was made out of time (being 
3 years after the appeal), and therefore the juſtices had no 
juriſdiction. S/ C. V. 1. 234. 


3 Car. e. 4. All Juſtices of the peace within their ſweral - 
limits and precincts, and in their ſeveral ſeſſions, may do and 


execute all things concerning the flatute of 18 El. that by the 
Juſtices in their feveral counties are by the ſaid flatute limited to 


be dine] This clauſe in the ſtatute of the 3 Car. c. 4.- 
to have been generally miſunderſtood. The ad- 


feemet 
judications all along (Cemyns's Dig. Baſtard. G. 2. 
1 Salk. 122. L. Rayn. 1157.) have ſuppoſed, that here- 
by a power is given to the juſtices in ſeſſions to proceed 


| originally in the caſe of baſtardy ; which would deprive 


the party of the benefit of an appeal, unleſs we could ſup- 
poſe an appeal from one ſeſſions to another, that is, from 
the ſame court to the ſame court, which is abſurd, The 
clear ſolution of the matter ſeems to be this : The ſtatute 
of the 18 El. c. 3. was only explanatory of, and ſupple- 
mentary to, the 14 El. c. 5. which ſtatutes taken toge- 
ther did enact (amongſt other) theſe four things; 1. That 
the juſtices within the ſeveral counties, and alſo the ju- 
ſtices within cities, boroughs, and towns corporate, with- 
in their reſpective limits, ſhall take order by a weekly 


taxation of all and every the inhabitants for relief of the. 


poor. 2. That in caſe of the ſeveral pariſhes, with re- 
ſpect to baſtard children, two juſtices in or next unto the 
limits where the pariſh church is, within which pariſh ſuch 
baſtard ſhall be born, ſhall take order for the keepin 
ſuch baſtard child, by charging the mother or reput 
father, with payment of money weekly, or other ſuſten- 
tation for the relief of ſuch < 

ſon is aggrieved with any ſuch taxation, he may appeal 
to the next general ſeſſions to be holden within the ſhire. 
4. With a proviſo, that the county juſtices ſnall not in- 
tromit, or enter into any city, borough, or town corpo- 
rate, having juſtices of its own, for the execution hereof, 
for any matter or cauſe ariſing within the precincts of 
ſuch city, 'borough, or town corporate; but the juſtices 
there ſhall proceed, as the juſtices elſewhere may do with- 
in the reſpeRive counties. No both the ſaid ſtatutes 
were ſuffered to expire, except only fo much as is con- 


f5 v7 tained 


ild. 3. That if any per- 


Aatute limited to 


tained in the fecond particular abovementioned, rendring 
the mother and reputed father of baſtard children liable to 
maintain them, which is yet in force, therefore the clauſe 
of appealing, and the power of juſtices in corporations, 
was gone. Upon which account, this ſtatute of the 
3 Car. e. 4. which continued the aforeſaid ſecond clauſe 
coneerning baſtard children, ſupplied the omiſſion, by enact- 
ing, that all juſtices of the peare within their ſeveral limits and 
precinets, and in their ſeveral ſeſſions, may do and execute all 
_ concerning that part of the ſtatute of the 18 El. c. 3. 
which concerneth baftards begotten and born out of lawful ma- 
trimony, that by juſtices in the ſeveral counties are by the ſaid 

be dane. So that the power of proceed- 
ing originally in the ſeſſions cannot hereby be ſupported ; 
but the juſtices, whether of the counties at large, or of 


towns corporate or other franchiſes, out of their ſeſſions, 


are to charge the mother and reputed father ; and if any 
perſon is aggrieved, he may appeal to the ſeſſions: ju 
in the ſame manner, as if the aboveſaid four claufes were 
all fill in force. | | 
IV. Puniſpment of the mother and reputed fatber. 
By the 18 El. c. 3. Concerning baſtards being left to be 


tept at the charges of the pariſh where born, to the great bur- 
= thereof, and to the evil example and encouragement of lewd 
: 25 


it it enacted, that the tius next juſtices . cheek 
herein, as well for the puniſhment mother and repute, 
father, as for 2 2 3 | | 
And by 7 J. c. 4. Every lewd woman which ſhall have 
baſtard which may be chargeable to the pariſh, the juſtices 
the peace ſhall commit fuch lewd woman to the houſe of cor- 
rection, there to be puniſhed and ſet on work, during the term 
of one whole year; and if he Jhall eftſoons offend again, then 
ro be committed to the ſaid houſe of correttion as aforeſaid, and 
there to remain until ſhe can put in good ſureties for ber good 
behaviour, not to offend ſo again. f. 7. 3 
Baſtard which may be chargeable} It ſeemeth by theſe 
words, that ſuch a woman ſhall not be ſent to the houſe 
of correction, until after the child be born, and that it 


be living; for it muft be ſuch a child as may be charge- 


able to the pariſn. Dealt. c. 11. | 
And if ſhe will diſcharge the pariſh. of keeping the baſ- 
tard, ſhe cannot be puniſhed by this ſtatute of 7 J. 


ut mevercheleſs ſhe may be puniſhel (Lord Cote fays) 
| by the ſtatute. of 18 El. 2 Inſt. 733. 5 | 


Which 
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© Which opinion ſeems juſtly queſtionable : for the pre» 


amble of the ſaid act of 18 El. (as hath been rehearſed) 


- ſeemeth to reſtrain the juriſdiction of the juſtices to the 


parents of ſuch baſtard children only as are left to be lept 
at the charges of the pariſh where born. RY | 
The juſtices of the peace ſhall commit] It ſeemeth that ſuch 


commitment ought to be by two juſtices at the leaſt; and 


by comparing the two ſtatutes together, it ſeemeth fitteſt 


for the two next juſtices authorized by the 18 El. Dalt. 


Shall commit fuch lewd woman] But fugh puniſhment hall 
not be, until after the woman is delivered of her child ; 


neither are the juſtices to meddle with the woman, until 


the child be born, and ſhe ſtrong again. Dale. c. 11. 
Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 

with the mother to the houſe of correction, but rather that 

the child ſhould remain in the town where it was born (or 


_ ſettled with the mother) and there to be relieved by the 


work of the mother, or by relief from the reputed father ; 


and yet the common opinion and practice is otherwiſe, viz. 


to ſend the child with the mother to the houſe of correc- 
tion ; and this may alſo ſeem reaſonable, where the child 


ſucketh on the mother. Dalt. c. 11. 5 
But it ſeemeth much the beſt, to commit the mother 


only, and not the child, but leave it to her choice whe- 
ther ſhe will take it with her; and if ſhe will not, then 
to ſend it to its lawful place of ſettlement. 


Then to be committed to the ſaid houſe of correction as afore- 


| ſaid) Which words do imply that ſhe ſhall not be puniſhed 


as for a ſecond offence, unleſs ſhe hath been committed 


and puniſhed in the houſe of correction for the firſt. 


V. Mather or reputed father running away. ; 
 WWhereas the putative fathers and lewd mothers of baſtard 


children run away out of the pariſh and ſometimes uut of the 
county, and leave the baſtard children upon the charge of the. 


pariſh where they are born, altho' they have e/tates ſufficient to 
diſcharge the pariſh ; it ſhall be lawfui for the churchwardens 


and over ſeers for the poor of ſuch pariſh where any baſtard child 
be born, 1 take and As fo much of the goods, and receive 


fo much of the annual rents of the lands of ſuch putative father 
or lewd mother, as ſhall be ordered by any two juſtices, to- 


-wwards the diſcharge the pariſh, to be confirmed at the fee 


ſum, for the bringing up and providing for ſuch EIS 
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Jod by ſale or otherwiſe, or ſo much ef them for t 


Concealing the 
death of a ba- 
ſtard child. 


Baſtatds. 


and: thireupin the ſefſans may make an order for the chirch< 
wardens or overſeers for the poor of ſuch pariſh, to 7755 of the 


aforeſaid, as the court ſhall think fit, and to receive the rents 
and profits of the lands, or. ſo much of them as ſhall be ſo or- 
dered by the ſeſſiuns. 13 & 14 C. 2. c. 12. ſ. 19. 


E. 2 Ann. Q.: and Chaffey. Order to the churchwardens 


and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
and not what the churchwardens and overſeers think pro- 


per. Leden, 38.) 

VI. Murdering a baſtard child. 
Ne By the 21 F. Os 27. If any woman be delivered of any 
i ue f her body, male or female, which being born alive, 


ſhould by the latos of this realm be a baſtard, and ſhe endeavour 
privately, either by drowning, or ſecret burying thereof, or any 


other ways, either by herſelf, or the procuring of others, ſo to 


conceal the death thereaf, as that it may nat came to light, whe- 
ther it were born alive or nat, but be concealed, ſbe ſhall ſuffer 
death as in cafe of murder, except ſbe can prove by one witneſs 
at the leaſt, that the child was born dead. © = 
And it hath been adjudged, that in order to convict a 
woman by force of this ſtatute, there is no need that the 
indictment. be drawn ſpecially, or conclude againſt the 


form of the ſtatute; for. the ſtatute doth not make a new | 


offence, but only. make ſuch concealment an undeniable 
evidence of murder. 2 Haw. 438. : 

Alfo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 


child was born alive, and murdered by the mother. 2 


Haw. 438. 


But it hath been adjudged, that where a woman lay in 


a chamber by her ſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 


2 Hato. 438. 


Alſo, it hath been agreed, that if a woman confeſs her- 
ſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, the is not within 

| | N the 


22 


her in 
man 1 
this 1s 


ſary. 


VII 
Ab 


is bor: 


| Baſtards. 
che ſtatute, becauſe there was ho intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or. ſome other way, that the child was 
born alive. 2 Haw. 438. r 
2. If a woman be with child, and any gives her a po- Giving a potion 
tion to deſtroy the child within her, and ſhe take it, and nnn 
it works ſo ſtrongly that it kills her, this is murder; for 
it was not given to cure her of a diſeaſe, but unlawfully 
to deftroy her child within her; and therefore he that 
gives her. a potion to this end, muſt take the hazard, and 
if it kills the mother, it is murder. 1 H.-H. 429, 30. 
If a woman be quick or great with child, if ſhe take, 
or another give her any potion to make an abortion, or 
if a man {trike, her, whereby the child within her is 
killed, tho” it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, whether it 
were killed or not: So it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, this 
is not homicide. 1 H. H. 433. 5 
But if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in purſuance of that procurement kill the infant; 
this is murder in the mother, and the procurer is acceſ- 
ſary. 1 H. H. 433. | 


Wo + Capacity of a baſtard child as to inheritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he is born, and hath gained by time a Li. 
name by reputation, he may purchafe by his reputed name, "9 
to him and to his heirs ; tho' he can have no heirs but of 
his body. 1 Inft. 3. 6 Co. 65. | ä 
A baſtard is ter minus a quo; he is the firſt of his family, | 
for he hath no relation of which the law takes any notice; j 
but this muſt be underſtood as to civil purpoſes, for there 1 
is a relation as to moral purpoſes, therefore he cannot 1 
marry his own mother, or ſiſter, or the like. 3 | 
Salk. 66. | . 1 
Conſideration of natural affection will not raiſe an uſe j 
to a baſtard; for tho' there is natural affection between 1 
them, yet the raiſing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Jen. 47. Der 
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374. | 

I the iſſue of a man who is a baſtard purchaſe land, 

and dies without iſſue; tho' the land cannot deſcend to 

any heir on the part of the father, yet to the heir on the 
| part 


Baſtards. 
part of the mother (being no baſtard) ĩt fo if the 
baſtard was attainted : pp edt mh ow 
mother make not any nee * the baſtard. Noy 


159. 


A. Votumary minen of 4 a woman with child 
of a baſtard; by 6G. 2. c. 31. 


| Weſtmorland, ＋ voluntary examination of A. M. of 


I the faid county, fmglewoman, 
talen on oath, before me one of his majefty's — of 
the peace in and for the faid county, this ——aay 

Who ſaith, that pe 15 now with child, and t «the fil 
child is likely to be born a baſtard, and to be — 
the e EG the ſaid county, and that A. F. of 
the ſaid county, Weaver, is the father of the 2 


a. | 
The mark of 
Taken and ggned the day and year "HY A. M, 
abovewritten, before me. e 
R 7 P. 
Examination after the birth. 


Weſtmorland. bs HE examination of A. M. of —— 

in the ſaid county, ſinglewoman, taken 

upon cath before me ene of his majeſtys juſtices of the 
peace in and for the ſaid county, * 

Hho 5 that e op day 0 


laſt paſt, ain the pariſh of ii the county _— 
ſais, ſhe the ſaid A. M. «as delivered of a (male) baſtard 
child, * that the ow baſtard child i is likely to become charge- 


in the ade Jr adde, dnt get br ih chil of he Ji 


Taken 4 Gened —_Y 17 1 us 
an the 1 
abovewritten, e 85 
7 0 5 
8B. Warrant 


bon o 
peace ii 
day of 
mn the « 
(mal) 
t9 heco 
charged 
having 

Vor 


B. Warrant for apprehending che reputed father 
before the birth; on 6G. 2. c. 314. 
| Weſtmorland. J To the conſtable of 


| HEREAS A. M. of: in the ſaid county, ſin- 
y glrwoman, hath by ber voluntary gone taken in 
writing upon oath, before me—— one of his majeſty's juflices 
of the * in and 2 the ſaid — > this pre ont 51 2 
clared herſelf to be with child, and that the ſaid child is 
likely to be born a baſtard, and to be chargeable to the pariſh 
iin the ſaid county, and that A. F. » -in 
the ſaid county, weaver, is the father of the ſaid child; And 
whereas O. P. one of the overſeers of the poor of the pariſh 
nf ———-nforeſaid, in order to indemnify the ſaid pariſh in 
the premiſſes, hath applied to me to iſſue out my warrant for 
the apprehending of the ſaid A. F. 1 di therefore hereby cm- 
mand you, immediately to apprehend the ſaid A. F. and to 
bring him before me er ſome other of his majeſty's juſtices 7 
the peuce for the ſaid county, to find ſecurity to indemnify the 
aid pariſh of ———or elſe to find ſufficient ſurety for his 
earance at the next general quarter ſeſſions, or, next ge- 
neral ſeſſions] of the peace to be bolden for the ſaid county, 
and to abide and per form ſuch order or orders as ſball be made, 
in purſuance of an att paſſed in the eighteenth year of the 
reign of her late majeſty queen Eliſabeth, concerning baſtards _ 
| begotten and born out of lawful matrimony. Given under my 
hand and ſeal the———aay of, & c. INE PIT 


The like after the birth. 


f 
4 
'o 
f 


8 Weſtmorland. ; To the conſtable of 1: 3 \ 
Wy EREAS A.M. . -n the ſaid county, firs” 
glewoman, hath by her examination taten in writing 

upon oath, before me————one of his majęſty's juſtices of the 
peace in and for * faid county, declared, that 4, xgb: 
day ont laſt paſt, at in the pariſh 7 
in 3 b . « the ſaid A. M. was delivered of a 
(nale) baſtard child, and that the *faid baſtard child is kkely 
t9 become chargeable to the. ſaid pariſh of: and hath 
charged A. F. gf —— --m: the ſaid county, - weaver, with 
ant having gotten her tvith child of the ſaid baſtard child ; And 

| l r £4 ©. beſt 
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and hath charged A. F. of 


E 


Ei —— TT 


whereas O. P. one of the overſeers of the pwr {and ſo on as 


in the foregoing precedent to the end.] 


C. Commitment thereupon z by the 6 G. 2. c. 31. 


. (To the dre g, the faid 

county, and to the keeper of the houſe 

Wellmorland: Þ of corre&tian fer, common gaol]/at 
| in the (aid county. © 7 


Vr HEREAS A. M. of ——— finglapanan, in le. 


VV voluntary examination taken in writing and upon vath, 


ene of his majeſty's juſtices of the peace in and for the _ ſai 
2259 hath declared herſelf 4 be — child, 5 34 
faid child is likely to be born a baſtard, aud to be chargeable to 
the ſaid pariſh of 
entleman, with having gatten her-with child of the jaid child 
Or, if it is after the birth, then ſay, ereat A. M. of 


A aegletwaman, in her examination taken in writing 
upon oath, before me————one of his majeſty's juſtices of the 
peace in and for the ſaid county, hath declared, that on the 
—_——— f——— la paſt, at———in the pariſo 
of ——in the county aforeſaid, fhe the faid R. M. was de- 
Tivered of a (male) baftard child, and that the ſaid baſtard 
child is likely ts became chargeable to the. ſaid pariſh f 
and | aver, with having got- 
ten ber with child of the ſaid baflard child]; And whereas 
the ſaid A. F. being now perſonally preſent befere me, being 
brought by my warrant, —_ application for that purpoſe to me 
made, by O. P. one of the cverſeers 4s the poor of the ſaid 


, hath refuſed to give ſecurity to indemnify the ſaid pa- 
7%. and bath refuſed 1 enter into a + dof | 4465 
ſufficient ſurety, upon condition to appear at the next general 

arter- ſeſſions [or, next general ſeſſions} of the peace to be 
| Vollen fer the ſaid county, and to abide and perform ſuch or- 
der or ordemt as ſhall be made in purſuance of an att paſſed in 
the eighteenth year of the reign of her late majeſly queen Eliſa- 
beth, concerning baſtards begotten and born out of lawful ma- 
trimony : Theſe are therefore to command you the ſaid conſtable, 
ta take and convey the ſaid A. F. ta the honſe of correction at 
i the ſaid county, and to deliver him ta the keeper 


. 


Sberegf, together with this warrant. And I do hereby command 
.* you the. ſaid keeper: of the ſaid houſe of. currectiom, to receive 


the ſaid A. F. inte your cuſtody in the ſaid houſe of correction, 
aud him there ſafely ta keep, until he fball give fuch ſecurity, 
ox. enter into ſuch recognizarce as afore/4iz, or be otherwiſe 

i is ; oy lawfully 


and bath r A. F. of —— 
13 


churc 


fre 
4 


SO" 


| of our heirs, executors, and adminiftrators, firmly by theſe pre- 
is 3 Sealed 


| of wr A. 


22 S thn te. Given under my band ns 
OC 


'D. ——— te pai 


K Now. all men by theſe preſents, that we A. F. 
II the count) f——gintlemun, and A. 
7 yeman, are held and firmy bound unt 


churchwardens, and. oberſcers of the poor of the pariſh 


of- 


in the ſaid toumy (in truſt for the pariſhioners of 


the faid pariſh) in — pounds of good and lawful money of 


=0r their certain 


at Britain, 10 be paid 10 the ſaid 
attorney, thar executors, adminiſtrators, or ons: To which 


pchment well and truly to be made, we bind ou 7 nf and 


zach of ut, jointly and feveralh, and vir and tach and every 
d with bur ſeals; and dated the of 


— — 2 them———year the reign of our ſovereign lord 
George the third, 9 Great Britain, Flute, and Ireland, 
king, — of the faith, and ſo forth, and in the year of 
gur — 

The condition of this obligation i rs. ſuch, that whereas A. M. 
of ———ſmglewomany hath in and by ber voluntary examina- 
tion, taken in writing and upon oath, before. one of his 


s juſtices of the — in 3 or the ſaid coun 
—— Na 4. het, with child, and 4575 the ſai 21 


rs * to be born a bgftard, to. be chargeable to 12 faid 


12 — n that the abeuebamden A. F. is the 

the ſaid ak 3 (If it is after the birth, then ay, 
gleivoman, in 025 eramina- 

tion taten in writing 55 Kay before one of his ma- 


W 


| e of the peace in and or the ſaid county, bath 


| now ia aft, at 
in the 7 op II the county aforeſaid, ſhe 
the ſaid A. M. was de werd c Lal 42 ( baftard child, and 
22 the faid baſtard child is tely to become 27 to the 


pariſh u. df —— and hath charged the abovebound A. F. Y 


4010 pu bp gotten her with child" of the aid baſtard \ child, 
1f therefore the ſaid A. F. and A. 6. or either of them, . ther 
or either of” their heirs, executors, or adminiſtrators, do and 
ſhall from time to time, and at all times hereafter, fully and 
clearly indemnify and ſaue harmleſs, as well the abovenamed 
latches and averſeers of the poor of the ſaid pariſh of 
Land their ſucceſſors for the time being, as alſo all and 
Angular the other pariſhioners and inhabitants of the ſaid pariſh 
en which now are, or hereafter ſball be for the time 
eing, of and from all RY of coſts, taxes, rates, 45 Uo 
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ments, and charges awhatſrover, for or by e of the birth, 
education, and maintenance of the ſaid child, and of und from. 
all actions, ſuits, troubles and other charges and demands what- 
ſeever, touching er concerning the Funky that then this wal 
obligation to be void, otherwiſe of He. | 


Sig ned, ſealed, and delivered (having bins 4'Y F. 
re duly dare in "Om . e e bl 
A. W. . 


B. W. 


E. Condition of a a eee for the W 6. 
ther to appear at the ſeſſions, and to abide 
ſuch order as ſhall be made ; on 6 G. 2. c. 31. 


HERE As A. M. of- -finglewoman, hath in 
and by her voluntary examination, taken in . 
and upon oath, before—— ——one of his majefty's yk A ices of 


the peace in or the ſaid ects by 0 der 


ſhe is with child, and that the ſaid child is likely to be — 


4 baſtard, and 'to be chargeable. to the 75 Pariſh” . — 


and that the abovebounden A. F. is the father of the ſaid child; 
If it is after the birth, then fay, Whereas A. M. * 
gletwoman, in and by her examination taten in toriting upon 
oath, Before. one of his majeſty's juſtices of the m—_ 
it and for the 4 ws ye = declared. that on the 


day e -in the pariſh of —— 
in the county erg, "Fig ſaid A. M. was delivered v mY 
tkely 


| (male) baſtard child, oo that ru Cobb. baftard child is 


Zo become chargeable to the ſaid pariſh of ——and hath charged 
the abovebound A. F. be having gotten her with child of the 
aid baftard child] The . of this recognizance is ſuch, 

that if the abovebound A. F. do and” ſhall appear at the next 
general quarter ſeſſions for, the next ' general ſeſſions] of the 
peace to be holden for the ſaid county, and ſhall abide and per- 


Form ſuch order or orders as ſhall be made in purſuance of an 


act paſſed in the eighteenth year of the reign of her late majeſty 


gueen Eliſabeth, concerning baſtards begotten and born out of 
Lau matrimony.— 


erg 00 be * ather- 


201 ' of W 


F. Warrant 


F. a 


— * * 


jj ði rd agent na 


* - P. * 6 — 
# =. * = „ * 


F. Warrant of the two next juſtices, for the mother, 
with a ſummons for the reputed father, to 


4 4 
„on the 18. Kl. c. 3. | 
Weſtmorland. J To the conſtable of 


make the order of filiation and maintenance; 


x7 HEREAS information hath been made unto ut—— 
* 12a of his majeſty's Juſtices of the peace in and for 


the ſaid county, one whereof is of the. quorum, and bath of us 


reſiding next unto the limits of the pariſh church within the pa- 
r1/h of: -in the ſaid county, as well upon the complaint 
of the churchwardens and over ſeers of the poor of the. ſaid. pa- 
riſh, as on the oath of A. M. of ——fonglewoman, that on the 
———day of———laft paſt, ſbe the ſaid A. M. was de- 
livered of. a (male) baſtard child at———in the ſaid pa- 
Tiſh, and that A. F. of ——in the ſaid county, taylor, is 


the father of the ſaid baſtard child, and that the ſaid baftard 


child is now living, and chargedble | or, likely to become charge- 
able] to the ſaid. pariſh of: —T beſe are therefore to com- 
mand "you to bring the ſaid N. M. before us, at the houſe of 
———i the fa cut, on th 
day of —— at the hour of ————in the afternoon of the 
ſame day,' to be by us farther examined, touching the premiſſes ; 


And that yuu give natice thereef,. unto the ſaid A. F. that he 
may likewiſe be at the time and place aforeſaid, to make his 


lawful defence: To. the end that upon the examination of the 


cauſe and circumſtance, we, may take ſuch order therein, as ta 
right doth appertain. And what you ſhall do in the execution 


hereof, you are to make known unto us at the time and place 
aforeſaid. Given under our hands and ſeals the — 44 


J. e. 


G. Order of filiation and maintenance. 


Weſtmorland. T H E order F J. P. and K. P. Pr: 
5 I © two of his mqjeſiys juſtices of the peace 
in and for the ſaid county, one whereof is of the quorum, and 
both re/iding [in, or] next unto the limits of the pariſh church 
within the pariſh of in the ſaid county, made the- 

of —in the ear ; 
baſtard child, lately born in the, pariſh of ———afireſaid, of 


the body of A. M. fingle woman : ; | | 
Whereas it hath appeared unto us the ſaid juſtices, as well 
upon the complaint of the churchwardens and overſeers of the | 


3 pour 


— 


concerning a [male 


r K 
nFV»zubw.md . 8 — : — 
* 1 WIE NE Le Ee ee Ea os — = nog a 
. ͤĩ ²⁵ SEES = Y . . 
„ 


* — * 
IE ES 


X — 1 * „ 2 E 
- Re 8 7 <2 th 4 * + N 
N 1 „ Wr N — IE? r . I 
r Es ! SF x EE DER; TER od a Rs EE wo ET e 
ö rr r 9 ee a a 1 on 


8 - 1 


c 
* G 


/e bmg as the faid baftard chi 


Baſtards. 


2277 the ſai of ————as upon eee fr fe 
that ſhe 127 fate 

now la 7 , 1045 deli 4 4 ( PITT 3 ba ? child at at 
| 2 the ſai A1 v4, the EY county, and that 
the ſaid” baftard cheld N to the ſaid pariſh o 
_ * 0 Fr continue; d * 75 A 


for that 5 0 42 5 not —_ any = why 


955 >> dy & Mb the ſand 
dans. (0 fr 606 ho Pang 1 


Fs before us the os Fr 57 10 ihe 85 we 9287 examine 
the 8075 A. F. hath neglefted te appear þ ore 645 e to. 


cauſe and 


ach ſurmaps ] Me ther. cre, upon e 
1 ar rp the vii as well 1 of the 92 
A.M. 4s othe 2 1 1 do here LES TY and A. 
be the reputed fat Malo. 


, 5. nreer * or 2 2 4 7 en: 7 
the ſaid pariſh of———as for t entation aud 7, 
the = baſtard 75 that the ſaid R. F. ſhall and da feet. 


on en notice of this aur or ga or cauſe to be paid to, 


the Jeid churchwarders, and everſers, of the poor of ibs foid 


er to ſome or one of dem, the fem of —— 
the lymg-in * Heid A, M. and the main. 
to. the time of making this our. 


LG ts aid baſtard c chi 


And e do alſo bert further order, that the ſaid R. F. 
ſhall Ktewiſe þ 10 cauſe to be paid, ta the . and 


overſeers of the poor 0 7 at 1 by ariſh — the time 


being, er to ſame or one 0 19 7 of 
every week from this pre Ge; time, fe for and 1 1 keeping, 
ſuſtentation, and maintenance of the ſaid * child, for and 


during ſo lang time, as the Jed 10 0 child ſball le — 
to the ſaid pariſh 0 


Aud -we do furt. 2 that. the d A. M. | 
Tees: . 


or cauſe ta be paid to the aid ch C ＋ a 
the n pariſh of —- a. Be time being, ar ta 


me or one of them, the ſum 6 =queekly and Wee, 
2 4 7 SF A ſhall be wed and x07 720 
pariſh, o in caſe ſhe N all not nurſe and take care of the 
ſaid child berſelf. 


Given under our hands and "ſeals the 0 and year fen, 


above written, . | 
2 


One 


Baſtards, 


3 One whereof | Fr of the quorum] Many orders formerly 


have, been quaſhed, for want of ſetting forth that one of 
the juſtices Was of the guorum 3 but now by the ſtatute of I 
26 G. 2. c. 27. no order ſhall be quaſhed for that defect 


y 


] bereas it hath appeared unto us] K. and Beurd. The 
examination of the woman muft be by two jnſtices; as 
well as the ordering part ; for the examination is 4 judi- 
cial act, and aught to be by both; and it is not enowg} 
that one ſhould examine, and make report to the other; 
dut if they are Both preſent, and one only examine, it is 
well 'enough, for it is in fact the examination of bott. 
2 Salk, 478. FFF 
At well aben the complaint of the churchwardens and cer 
ſeers] It hath been faid that an order made without the 


if 
4 


complaint of the. pariſh officers, is not good. Black.. 44. 


But in the caſe of K. and Buctall, M. 3 G. 2. where it 
was objected, that, the order did not appear to be made 
upon complaint of the 'pariſh ; it was anſwered, that the 
ſtatute does not require that the pariſh ſhould complain, 
but gives the juſtices power to make ſuch order on the 
complaint of any other. And the © 
was confirmed. 1. Barnardi/t. a6 r. E n rn: 

As upon the oath of the ſaid A. M.] It ſeemeth, that 
the mother may be examined upon 6ath, concerning the 
reputed father, and of the time and other cireurnſtances 1 
for that in this caſe, the matter, and the trial therebf, 
dependeth chiefly upon the examination and reſtimony of 
the mother,” Dalt. c. 11. CCC 

as delivered of a (male)] baſtard child] H. 8 G. K. and 
England. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, a 


Str. 503. a 
11 ia the ſaid pariſh of =] M. 11 Amr. 9, and 
Caſh. The order did not ſet: forth that the child was 
born in the pariſh; and by the ſtatute the juſtices can- 
not make an order to compel a man to contribute towards 
the maintenance of a baſtard child, but in caſe of that 


pariſh where the child was born: And quaſhed for this 


reaſon. Caſ. of S. 59. 


7. 5 C. K. and Baicher. Bxeeption was taken te an 


order of baſtardy, that it did not appear the child was 
born in the pariſh to which the relief is ordered; for it 


rder, as to that part, 


certain baſtard child born of the body of ſuch a woman. 
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7 ran, We two juſtices, of the borengh of Lime Regis reſiding 
within the limits where the pariſh Tp” is, within 35 pa- 
riſh the child was Bern. Which is only an averment, 


that the juſtices reſided in that pariſh where the child was 
born, but that might not be the ſame pariſh ordered to 
BOS, And for this fault the order was quaſhed. 
437 
E. 3 CG. 2. K. and Chilis. On a rule to ſhew cauſe, 
why an order of two juſtices for relief of a baſtard. child, 
2 an order of ſeſſions confirming the ſame, ſhauld oor 
be quaſhed; it was objected, that it was not directly ad- 
1 that the child was born in the pariſh (of $taple- 
J, and yet the order requires the defendant to pay the 
ſum of 45 s. to the churchwardens of that pariſh to te- 


imburſe them. It was anſwered, that it doth ſufficiently | 
appear in the order, that the child was born there; for it 


adjudges, that the defendant ſhould pay this ſum, for the 


charges the -pariſh of Staptrhur jt were at upon account of 
the woman's lying in there. But the court ſaid, that 


they do not allow of inferences to give the juſtices Jurif- 
dition ; and accordingly quaſhed both the orders. 1 Bor- 


* 26. 
10 C. 2. K. and Greaves.” The ofiiſh waere the 


child is born, is only to be indemniſied; and if the baſ- 
tard has acquired a ſcttlement elſewhere, the father is then 
Al enen. Ni. Baſt. 

And this head it is Wen that there is one 
cal which altho' it Frequently happeneth, yet is not 
within the ſtatute; and that is, where. a baſtard is born 


in à patiſn where the mother hath no ſettlement. The 


child ſhall go with its mother for nurture, whillt it is a 
nurſe child, to her. place of ſettlement; and ſuch place 


can have no remedy upon this ſtatute, for that the child 


was not born there. And it ſcemeth that the pariſh; 
where it was born, ſhall not be liable to maintain it, un- 
til the child ſhall be lawfully removed thither, as tg its 
place of ſettlement, 

- Upon which ground alſo, it ſeemeth not ſafe, to. grant 
a certificate with a woman with child of a baſtard, there- 
by indemnifying the pariſh where it ſhall be born, and 
promiſing to receive and provide for the baſtard child 
when it ſhall become chargeable. For the pariſh grant- 
ing ſuch certificate, can have no remedy againſt the mo- 
ther or reputed father, but only the pariſh where the 
child was born ; nor can that _ vn dn it is 
Res. i 


144% aN 


e 9 Chbargrable 


Baſte 


bargeld ls to. the ſaid. pariſh] Order to provide; for ® 


* A a 
2 eo 


baſtard child: Exception was taken, that the order. doth 


not ſet forth that he is chargeable to the pariſh, or likely 
to be ſo. And quaſhed by the court. Comb. 39. 
But in X. and Matthews, H. 8 I. Exception was 
taken, that the order doth not ſet forth that the child is 
likely to become chargeable: But this exception was over- 
ruled; for that it is ſelf-evident; that every baſtard child 
is lĩcely to become chargeable. 2 Salk: 475, 65. 


Ws ) „ 


" And firthir, "that A. F. of =—in the ſaid geh genen. | 


did beget the ſaid baſtard child] T. 2 G. 2. X. and 


YOWNes 


Upon an order of baſtardy it was ſtated, that che huſband 


had been abſent” ſix years, and that during his abſence 


the defendant had carnal knowledge of the wife, and there - 


fore they ene him to be the putative father. But by 
the court, | 

with her is not a ſufficient reaſon to infer him the father 
of this child: and though the juſtices need not ſhew the 


his order muſt be quaſhed; for his lying 


33 they go upon, yet if they do, and it appears no 


ficient ground, their order will be bad. Str. 817. 


Summons] If the order do not ſet forth, that the defen- 
dant was duly ſummoned to appear, and for what caufe, 
it ought to be quaſhed. X. and Glegg.: 10 Mad. 4. 
Do herely adjuuge] T. 4 Ann. Q, and W:fton. The great 
abjection which ſtuck long with the court, was, that it 
was ſaid in the order, we the ſaid juſtices doth adjudge, 
inſtead of do adjudge ; and after the caſe had depended 
two terms, and been ſeveral times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the or- 
der. L. Raym. 1198. 1 OE, 
And afterwards, H. 4 Ann; The fame juſtices made 
another order, with the very ſame fault in it, 2. doth 
adjudge; and upon a certiorari, that was quaſhed. L. 
Raym. 1198. r K 
Aqudge the faid A. F. to be the reputed father] E. 
20 C. 2. X. and Perkaſſe. An order was quaſhed, be- 
cauſe,' there was no adjudication, that the perſon againſt 
whom the complaint was made, was the reputed father. 


17 08" hh | 5 
H. 9 C. 2. K. and Jenkins. Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a 
caſe the pariſh cannot appcal, | becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to _ 
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Str. 1050. 


1 Salk. 124. . 


And by che whole court, the two juſticek have do fuch 
authority: for their whole power depends on the fkatute 


of 18 Flix. and that is only to take order for puniſhment 


of the parties, and for relief of the pariſſi; and this order 
is for neither the one nor the other. 84. C. V. 2. 161, 


i; The fun -er and towerds the hing-in] M. 12 Ann. 
9. hd G4 Ordex for maintenance of a baſtard child, 
was excepted to, becauſe the defendant, is upon fight of 
the order to pay ꝙ I. in groſs; and after that, fo much 
weekly, And by the court; By the ſtatute the juſtices 
are to take order for relief of the pariſh, and keeping of 
the child, by ne of money weekly, or other 7. 
tentation; and this oy be only indemnifying the parif 

for money laid out before the reputed father was found 


The fum of ——weekly] Z. 20 C. 2. K. and Per las. 
It —— in the court of king's bench, to quaſh an 
order for maintaining a baſtard child made at the quarter 

ſeſſions, and the exception was, becauſe it was unreaſon- 

able, in reſpect of the ſmallneſs of the ſum; namely, but 

2 d. a week for the maintenance of the child: And the 
court were of opinion that it ſhould be quaſhed, unleſs 

ſhewn; and they ſaid, that althe* none but the ju- 

ices could deelare the father, yet if they were unreaſon- 


able in the ſum, the court might judge of that. 2 Sid. 


3h this caſe proceeds on the afoteſaid ſuppoſition 
of the power of the ſeſſions to make an original order. If 
the juſtices make ſuch order for the reputed father to pay 
ſuch a ſmall ſum, the feffions on appeal undoubtedly may 


alter it. And that feemeth the regular courſe; Whether 


the court of king's bench will unravel the cauſe upon the 
merits, may be a queſtion, There may be circumſtances, 
before the. juſtices, of. alleviation; as where the juſtices, 
thy they cannot regularly refuſe the woman's oath con- 
cerning the reputed father, yet may have reaſon 
that paſſion'or reſentment haye ſome influence with her, 
or that ſhe cannot perhaps certainly know who is the fa- 
ther of the child, In ſuch caſe, the juſtices may think 
ft not to overload the perſon againſt whom The ſwears ;, 
tho? not. perhaps to charge. ſo ridiculous a ſum (if they 
charge any thing) as 2d. a week. . 


* 
* p 


During ſo lng tine ar the ſcid boftard child: Pall be 
chargeable] E. 9 , A. and Barebaker, Au oer to pay 
5 . f 0 
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f much money by the weck, till the child ſhall be four- 
teen years of age, was adjudged to be bad: for tha juſ- 


tices have no power but to indemnify the pariſh z and 


that is only to oblige him to maintain the child, as long 


my is or may be chargeable, 1 Sali. 121. 2 Salts 
bes order that the putative father ſhould pay much a 


week, until it ſhould be able to get its living by works 


ing, was quaſhed; it ſhould have been for ſo long time, 
28 the child ſhall be chargeable to the pariſh. | 1 Yar. 


210. | 
order of baſtardy was made, to pay © much weekly, till 
the child was nine years old, if it ſhould ſo long live. 
And by the court, It is a good order, for we cannot in- 
tend it able to provide for it ſelf ſooner. Str. 788. | 
So in the caſe of K. and Bucka/l,; M. 3 G. 2. Exceps 


tion was taken, that the order pointed the ſum of 25. 


to be paid weekly, till the child ſhould come to the 

of twelve years, without ſaying, if the. child ſhall be ſo 
Jong chargeable to the pariſh. It was anſwered, that indeed 
the old authorities lay it down, in general, that orders of 
baſtardy, as well as other orders relating to the poor, muſt 


be under the limitation mentioned; but the later authorities- 


have been, that orders of baſtardy need not: and. this, it 
was laid, is founded upon good reaſon ; for there cannot 
be any reaſbnable intendment, that baſtards, who have 
no kindred, will have proviſion from any body, till ſuch 


an age as is mentioned, in the order. And of that opi- 


nion was the court, and confirmed the order as to that 
point. 1 Barnardiſt. 261. | | | 


But then the child may be bound an apprentice 1 


another pariſh before that age; and having gained a ſet- 
tlement in ſuch other pariſh, the effect of the order ſhould” 
then ceaſe. Therefore it is beſt in this and all ſuch like 


caſes to old to the ſtatute : and. the ſtatute. here ＋ | 
gives power to the juſtices ta take order for the relief of t 


pariſh where the child ſhall. be born. | 

In Browne's. caſe, T. 9 V. it was. faid, the. juſtices 
cannot order a ſum, for putting out the child an appren- 
tice. Comb. 448. OR | 

But in the aforeſaid caſe of K. and Buckall, M. 3 G. 2. 
Where it was ohjected, that the order was for the repu- 
ted father to pay 4 l. to the overſeers for binding the child 
out apprentice, when it ſhall come to the age of 12 years; 


and did not ſay, if the child ſhall want it; fo that tho 
the child ſhould be provided for in any other way, = 
WHT 7 5 um 


But in the caſe of Z. and Streat, M. 1 Ga An 
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rits thercof; 


| E the pariſh of ——in the ſaid county, A. 


: ? DIS VER 5 


Baſtards. 


ſum "muſt be ſtill paid to the overſeers: The odjection 
was over-ruled by the court; and the order, as to that, 
held good. 1 Barnardiſt. 201. 
But it ſeemeth not neceſſary to ineumber the order 


therewith; for it may be the ſame thing if the pariſh 
bind him out, and pay the money ; for until ſuch ſum 


mall be run off by the eg 1211 ſo long We 


qr r eng chargble.” 


B UT after all, ſo far as theſe errors od baten 


wal affect on * the form of the order, and not the me- 
e ſame may be amended at the ſeflions, 
by the 5 G. 2. c. 19. before the appeal ſhall be pro- 


3 . Oy boom the court ſhall Nes Nr 0 


H. Condition X's 2 recognizance to bar at "he 
ſeſſions, after the order not Feen on the 
4 nf 18 El. 0. 3 3· ; 1 5 


W HEREAS 376 an * and the hands 1 0 of 
us ——— two of his majeſty's juſtices. of the peace 
for the faid county, one ES 15 of the quorum, and both 
of us reſiding [in, or] next unte the limits of the 1 75 church 


the ſaid county, taylor, is adjudged to 15 the r 155 father 
L a baſtard chile. Lern lately of "the body of A. 

glewoman, at in the ſaid pariſh of [And 
then ſet forth het was ordered therein further] And 


whereas the ſaid A. F. hath not obſerved nor performed the 
fail wer fo bſe perf 


The condition therefore y thi rectgnizance is ſuch, that if 
the abovebaund A. F. obſerve and perform the faid order, 

or ſhall perſonally ap appear at the next" general ſeſſions 7 the 
peace, to be holden in and for the ſaid county, and ſhall then 
and there abide ſuch order as ſhall be then made by the court, 
concerning the ſaid baſtard child, if any ſuch order ſhall be 


then made; and if no ſuch erder hal be then made or taken 
do 


by the ſaid court, if the ſaid A and ſhall perform the 


order already WR us ys as e Tos this ecogniz Zance 


zo be veid. 
er 3 See Lewd nelg. 
Beer. See Excile, 
Behaviour. See Surety. 
| Bent. 
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7 HEREAS on the north weſt coaſts of England, 
YV. and eſpecially in the county of Lancaſter, the ſea is 
bounded, and the lands are prevented from being overflow- 
ed, by large hills, the ſand of which is fo looſe, that in 
dry weather it is thrown 7 the winds on the adjacent 
lands, to the damage thereof, and the danger of the inha- 
bitants, who are expoſed thereby to the inundation of the 
ſea; to prevent which, the land owners are at great charges 
annually to plant and maintain a ſort of ruſh or ſhrub 
called farr or bent; but many diſorderly perſons pluck up 
and carry away the ſame, to make matts and bruſhes: 
Therefore if any perſon without conſent of the owner, 
ſhall cut, pull up, or carry away any ſtarr or bent off the 
faid hills on the northweſt coaſts of England, on complaint 
thereof on oath to one juſtice, the offender ſhall be ſum- 
moned, and on default of appearing, the juſtice ſhall iſſue 
his warrant to apprehend and bring him before him; and 
being convicted on oath of one witheſs, or confeſſion, he 
ſhall forfeit 20s. half to the informer and half to the 
owner of the bent, by diſtreſs; and for want of ſufficient 
diſtreſs, to be ſent to the houſe of correction for three 
months, to be kept to hard labour; and for a ſecond of- 
fence, to be committed to the houſe of correction for one 


year, to be whipt and kept to hard labour. 
And if any ſtarr or bent ſhall be found within five miles 
of the ſaid ſand hills, the perſons convicted of having the 
fame in cuſtody ſhall forfeit 20s. in like manner, and for 
want of ſufficient diſtreſs ſhall ſuffer three months impri- 
fonment, and hard labour in the houſe of correction. 
But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea roaſts in the county of Cumberland. 15 & 16 G. 2. 
c. 33. f. 6, 7. 8. eee eee e eee 


_ * tt. 


9 N I N . 13 x 2 ' 1 * 0 2 : "ot 
* * * % C 4 * 


223. \ þ 


in our law ſceriis for the moſt part to beuled 


monly treated of under this titls * 
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Bigamp. 


the title Polygamy, which ſignifies more properly the 


having two or more wives or huſbands at the ſame time. 
Billets. See Fuel, 


* Rr eee J 2 


Black act. 
N order to avoid repeating the ſame regulations ſo many 
times over, as the offences hereunder mentioned are 
treated of under their reſpective titles in the different parts 
of this book; it is thought proper, to inſert here at large, 
t 


the whole law relating to them all to „and to refer 
from thence to this title for the knowledge of the ſeveral 


particulars. Oy | 


By the G. c. Apen ealled the Black act) which 
is required to be read at every ſeſſions and leet; and by the 
6 G. 2. c. 37. and the 10 2 2. c. 32. which by ſeveral 
continuances were in force till Sept. 1. 1757, Fc. and final- 
ly by the 31 G. 2. 6. 42. were made Te ; and alſo 
by the 27 C. 2. c. 15. it is enacted as followeth:  _ 
If any perſon or perſons, being armed with ſwords, 
fre- arms, or other offenſive weapons, and having his or 
their faces blacked, or being otherwiſe diſguiſed, ſhall 
(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloſed with any wall, pale, or other fence, wherein 
any deer have been or ſhall be uſually kept, or (2) in an 

warren or place where hares or conies have been or ſhall 
be uſually kept, or (3) in any high road, open heath, 
common,. or down; or (4) ſhall unlawfully and wilfully 
hunt, wound, kill, deſtroy, or ſteal any red or fallow 
deer; or (5) ny rob any warren or place where 
conies or hares are uſually kept; or (6) ſhall unlaw- 


— ſteal or take away any fiſli out of any river or 


ond : | 
Or if any perſon or perſons (that is whether armed and 
diſguiſed or _ {hall (7) unlawfully and wilfully hunt, 


Found, kill, deſtroy, or {teal any red or fallow deer, fed 


or kept in any places in any of the king's foreſts or chaſes, 
which are or ſhall be ineloſed" with * rails, or other 
fences ; or in any park, paddock, or grounds incloſed, 


2 deer have been or ſhall be uſually kept; or (8) 


unlawfully and maliciouſſy break down the head or 
mound of any tifh pond, whereby the' fiſh ſhall be loſt or 
deſtroyed; or (9) ſhall unlawfully and malicioufly kill, 


maim, 


fully in 


n een 


Black ac. 


mam, or wound any cattle ; or (10) cut down or other- 
. wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, . 
ſnelter, or profit; or (11) ſhall ſet fire to any houſe, 
barn, or outhouſe, or to any hevel, cock, mow, or ſtack 


of corn, firaw, hay, or wood 3 or (12) ſhall wilfully and 
malicioufly. hoot. at any perſon in any dwelling houſe or 


other place; or (x3) mall know! fend any letter 


without any name ſubſeribed thereto, or ſigned with a 
fictitious name, demanding money, veniſon or other va- 


luable thing; {or threatning to kill ar murder any of his 


majefty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 C. 2. 


4b 1 2 ) ſhall forcibly reſcue any perſon being law- 
y of any officer or other perſon, for any the 


{aid offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 


join him or them in any ſuch unlawful a&; or (16) ſhall 


unlawfully and malicioufly break down, or cut down the 


bank of any river, or any ſea bank, wb any lands 
ſhall. be oyerflowed or damaged; or (17) ſhall unlawfully 


and maliciouſly cut any hop binds growing on poles in any 
plantation of hops; or (18) ſhall wilfully and malicioufly 


ſet on fire, or cauſe ta be: ſet on fire, any mine, pit, or 


delph of coal, or cannel caal : | | 
Every perſon ſo offending, being thereof lawfully con · 


victed (in any county in England) ſhall be adjudged guilty | 


of felony, and ſhall ſuffer death as in caſes of felony, 


without benefit of clergy; but not to work corruption of 
blood, nor forfeiture of lands or goods. | ; 


Note; I have added the words above (whether armed and 
diſguiſed or not) to abviate an error, as I take it, which 


runs thro, moſt of the books, in a very material part of 


this ſtatute. They do ſuppoſe that a perſon muſt be armed 
aud diſguiſed to commit any of the offences abovemention- 
ed, even the fending of a threatening letter, or perſuading 
another to be an accomplice; whereas it ſeemeth ſome- 
what clear, that to be armed and diſguifed is only neceſ- 


ſary to conſtitute any af the fax firſt offences, and that 


any perſon whatſoever may be guilty of any of the 
ether following offences, whether: armed and diſguiſed or 
not, n 


And for the more eaſy and ſpeedy bringing the-offonders = 
to juſtice, if any perſon ſhall be charged with being San 
— 4 


ef any the ſaid offences, before any two juſtices wehez 
offence ſhall be committed, by information of ane or mend 


credible perſons on aath by them to be ſubſcribed, the fard 


juitices 
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juſtices ſhall forthwith certify under their hands and ſea 
and return ſuch information to one of the principal ſecre- 


taries' of ſtate; who ſnhall lay the ſame, as ſoon as conve- 


niently may be, before the king in his privy council: 


whereupon the king may make order in ſuch his council, 


requiring the offender to ſurrender himſelf in forty days, to 


any of the juſtices of the king's bench, or to any juſtice 


of the peace, to the end that he may be forthcoming to 


_ anſwer the faid offence according to due courſe of law; 
which order ſhall” be printed and publiſhed in the next 


gazette, and ſhall be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhall 
(in fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted ; 'and a-true copy of ſuch order ſhall be affixed up- 
on ſome publick place in ſuch market 'towns ; And if 
ſuch offender ſhall not ſurrender himſelf purſuant to ſuch 
order, he ſhall from the day appointed for his ſurrender, 

be adjudged convicted and attainted of felony, and (hall 


| ſuffer pains of death, as in caſe of a perſon convicted and 


attainted by verdict and judgment of felony, without be- 
nefit of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them ſuch order in council, 
under the ſeat of the ſaid council, may award execution 
accordingly. RA : 


And if any perſon, 1 the time appointed for ſurrender 


ſhall be expired, - ſhall conceal, aid, abet, or ſuccour ſuch 


offender, knowing him to have been ſo * 0 and to 
have been required to ſurrender himſelf. by ſuch order, and 


ſhall be lawfully convicted thereof; he ſhall be guilty of 
felony without benefit of clergy. © PS e 
But this ſhall not hinder any judge, juſtice of the peace, 


magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and* ſecuring ſuch offender, by the ordinary courſe 
of law: And if he be taken and ſecured before the time 
of ſutrender, he ſhall have his trial by due courſe of law. 


And the inhabitants of the hundred ſhall make ſatiſ—- 


faction (not exceeding 2000.) for the damages ſuſtained 
by the killing or maiming of cattle ; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, — cock, mo, or ſtack of corn, ſtraw, hay, 


or wood; breaking or cutting down the bank of any ri- 


ver, or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; cutting hop-binds growing on poles. 
in any plantation of hops; ſetting on fire, or cauſing to 


— 


ſet 


f- 
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ſet on fire, any mine, pit, or delph of coal or cannel 


coal; the ſame to be rateably taxed and levied, as in 
cafes of robbery by the ſtatute of 27 El. c. 13. ee 
But no perſon ſhall be inabled to recover damages, un- 
leſs he ſhall by hinffelf or ſervant, in two days after the 
damage done, give notice of the offence untò ſonie of the 
inhabitants of ſome town, village, or hamlet near to the 


place where the fact was committed; and ſhall, in four 


days after ſuch notice, give in his examination on oath, 
or the examination on oath of his ſervant who had the 
care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knows 
the ſaid perſons or any of them, then ſuch perſon con- 
feffing ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe according to law. 

And if an offender be apprehended and lawfully con- 
victed, in ſix months after the offence committed, the 
hundred ſhall not be liable. 

And the action ſhall not be commenced but within one 
year after the offence committed, _ 3 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender abovementioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of any 
limb, in apprehending or ſecuring, or endeayouring to. 


apprehend or ſecure any ſuch offender ; on proof thereof 


made at the ſeſſions where the offence was committed, or 
the party killed or wounded, by the perſon fo apprehend- 
ing and cauſing the offender to be convicted, or the per- 
ſon ſo wounded, or the executors or adminiſtrators of the 
party Killed, the juſtices ſhall give a certificate thereof to 
the perſon wounded, or to the executors or adminiſtrators of 
the perſon killed; by which they ſhall be intitled to receive 
of the ſheriff 50 J. to be allowed in his accounts; which he 


ſhall pay in thirty days from the time the certificate ſhall, 


be ſhewed to him, on pain of forfeiting to the party 101. for 


which, and for the penalty, the party may bring his action. 


CY * r — 2 * * "#7 — 5 * * 
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Black lead. 


* . 


the ſame hath been diſcovered in one mountain vr ridge of 
Vor. 1. | EF hills 


FE having been found by experience, that wad, or black 
L cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly in the caſting 
of bomb ſhells, round ſhot, and canncn balls, and that 
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Blaſphemy. 


Deprwing the 
eftabliſhes rceli- 


tien. 


Denz ing the 


dt ng. 


Black lead. 


hills only in this realm, and great deſtruction having been 
made thereof of late years by evil diſpoſed perſons; there- 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by force enter into, any mine or wad hole of 


wad or black cawke, commonly called black lead, or into 


any pit, ſhaft, or vein thereof; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or 
black lead ; or ſhall aid, hire, or command any perfon to 
commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 


priſon, or the houſe of correction not exceeding one year, 


to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 
as the court ſhall think proper; or he way be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
Juntarily eſcape, or break priſon, or return from tranſporta- 
tion before the time, he ſhall be guilty of felony without 
benefit of clergy. 25 G. 2. c. 10. 25 A 
And if any perſon ſhall buy or receive any ſuch wad, 


knowing the ſame to be unlawfully taken, and carried 


away as aforeſaid, he ſhall be guilty of- felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods. / 3. 


SY 
1 


Blaſphemy and p2ofaneneſs. 
I. A LL blaſphemies againſt god, as denying his being 
| A or providence ; — all lac wv. reproaches of 
Jeſus Chriſt; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule ; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from god, and terrifying or abufing the people 
with falſe denunciations of judgments; and all open lewd- 
neſs groſly fcandalous—are puniſhable by fine and impri- 
ſonment, and alfo ſuch corporal puniſhment as to the 
court ſhall ſeem meet, according to the heinouſneſs of 

the crime. 1 Haw. 6, 7. a | 
2. Alſo ſeditious words, in derogation of the eſtabliſh- 


ed religion, are indictable, as tending to a breach of the 


peace. 1 Haw. 7. | . 
3. No perſon ſhall have any benefit of the toleration 
act, who fhall deny in his preaching or writing, the doc- 
trine of the bleiled trinity, as it is ſet forth in the 39 ar- 

ticles. 1. el}. I. 5. is . + x 
3 d 8 : 4+ If 
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4. If any perſon ſhall in any ſtage play, interlude, ſhew, Repreſenting the 


. may-game, or pageant, jeſtingly or profanely ſpeak or uſe 8 — 
the holy name of god, or of Chriſt Jeſus, or of the holy 
ghoſt, or of the trinity; he ſhall forfeit 10 J. half to the 
4 king} and half to him that ſhall ſue. 3 J. c. 21. 
4 5. If any perſon having been educated in, or at any Chriſtians de- 
3 time having made profeſſion of the chriſtian religion in this 4 =o | | 
> realm, ſtiall by Writing, printing, teaching, or adviſ ect 
4 ſpeaking, deny any one of the perſons in the holy trinity to 
» be god; or ſhall aſſert or maintain there are more gods than 
J one; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptiires to be of divine authority; and ſhall be con- 
S victed thereof, in any of the courts at W:ftminſter, or at 
d the aſſizes, on the oaths of two witneſſes, he ſhall for the 
” firſt offence be incapable to have any office eccleſiaſtical, 
* civil, or military, (unleſs he ſhall renounce ſuch opinion in 
* the court where he was convicted within four months after 
ſuch conviction); and for the ſecond offence he ſhall be 
by diſabled to be plaintiff, guardian, executor, or adminiſtra- 
C tor, to take any gift of legacy, or to bear any office, and 
; ſhall be impriſoned for three years. 9 & 10 V. c. 32. 
wa But no perſon ſhall be proſecuted for any words ſpoken, 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu- 
— tion of ſud{ 'offence be within three months after ſuch in- 
formation. 31. wr | | 
6. M. 1 G. 2. K. and Curl. An information was exhi- Caſe of Edmund 
N bited by the attorney general, againſt Edmund Curl, for n 
N printing and publiſhing two obſcene books, the one ſtyled- 
| 4 The nun in her ſmack ; the other, The art 1 flogging ; ſetting 
_ out the ſeveral lewd paſſages, and concluding againſt the 
AK peace. And of this the defendant was found guilty. It was 
moved in arreſt of judgment, that however the defendant 
_ may be puniſhable for this in the ſpiritual court, as an of- 
* fence againſt good manners; yet it cannot be a libel, for 
= which he is puniſhable in the temporal courts. But after 
n A long debate and conſideration, the court at laſt gave it as 
of their unanimous opinion, that this was an offence proper- 
25 ly within their juriſdiction; they faid, that religion is a 
ih- part of the common law, and therefore whatever is an of- 
he fence againſt that, is evidently an offence againſt the com- 
3 mon law. And the defendant was ſet in the pillory. Str. 
T4 788. 1 Barnardift. 29. LIE | 
| 7. E. 2 G. 2. K. and Moalſtan. He was convicted on Cafe ee Thomay 
— four informations, for his blaſphemous diſcourſes on the | 
ans nuracles of our faviour, And attempting to move in ar- 
If zeſt of judgment, the court declared they would not ſuffer 


EA it 
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it to be debated, whether to write againſt chriſtianity in ge- 
neral was not an offence puniſhable in the temporal courts 
at common law: They deſired it might be taken notice 
of, that they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men up- 
on particular controverted points. The next term he was 


brought up, and fined 251. for each of his four diſcourſes, 


to ſuffer a year's impriſonment, and to enter into a recog- 
nizance for his good behaviour during his life, himſelf in 
3000 |. and 20001. by others. Str. 834. 

8. In the year 1656, James Nayler for perſonating our 
ſaviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 


|  Pillory, and to have his tongue bored thro? with a red hot 
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iron, and to be whipped, and ſtigmatized in the forehead 
with the letter B. TID of | 
9. All perſons in or belonging to his majeſty's ſhips or 
veſſels of war, being guilty of profane oaths, curſings, ex- 
ecrations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of god's honour, and corruption of 
ood manners, ſhall incur ſuch puniſhment as a court mar- 
tial ſhall-think fit to impoſe. 22 G. 2. c. 33. Art. 2. 
For profane curſing and ſwearing, ſee title Dwearing, 


Blood corrupted. See Foxfeitire. 
Bone-lace. See Buttons. 


Books. 


* any book ſhall be taken or otherwiſe loſt out of any 
1 parochial library; any juſtice may grant his warrant to 
ſearch for it; and if it ſhall be found, it ſhall by order of 
ſuch juſtice be reſtored to the library. 7 Ann. c. 14. /. 10. 


Books popiſh. See Poperv. 
Brandy. See Exile. 
Braſs. See JPewter. 


Vread, 


rad. 


Biead. 


"FE HE ſtatute of the 31 G. 2. c. 29. A all the 


former laws relating to the aſſize of bread, and re- 


enacts the ſame, with additions and amendments. Which, 
throughout the whole, is a very regular and judicious act; 
ſo that the author hath nothing more to do than to abridge 
in the order as it ſtands: not being able, in 


>. 


point method, to alter it for the better. 
1. ue intent that a plain and conſtant rule and me- Pow to ſet the 
thod m duly obſerved, in making and aſſizing of the RET 


ſeveral ſorts of bread wich ſhall be made for ſale, in any 


place where an aſſize ſhall be thought proper to be ſet; it 
is enacted, that it ſhall be lawful for the court, or for the 
per ſon or perſons herein authorized to ſet the aſſize of 


bread, to ſet and aſcertain in any place within their juriſ- 


diftion, the aſſize and weight of all ſorts of bread which 
ſhall be made for ſale, or expoſed to fale, and the price 
to be paid for the ſame, when and as often as they ſhall 
think proper. 31 C. 2. c. 29. / 2. 


2. And therein reſpect ſhall be had to the price, which ls proportion to 
e 


price of corn, 


the grain, meal, or flour ſhall bear, in the market or 


markets in or near to the places for which ſuch aſſize ſhall 
be ſet. id. 


3. And making reaſonable allowance to the bakers, for Allowance to 
their 2 labour, and profit, as they ſhall deem pro- bake 


per. 

4. Where an aſſize ſhall be thought proper to be ſet, 
no perſon ſhall make for ſale, or ſell, or expoſe to or for 
ſale, any ſort of bread, except wheaten and houſhold 
(otherwiſe brown bread), and ſuch other ſorts of bread 
as ſhall be allowed in the aſſize: But where it hath been 
uſual to make, or the perſons ſetting the aſſize ſhall al- 


Penalty of diſ- 
obeying the 


aſſize. 


low the making of bread, with the meal or flour of rye, 


barley, oats, beans, or peaſe, or of any ſuch different 
ſorts of grain mixed together; the ſame may be there 
made and fold accordingly : And if any perſons ſhall of- 
fend in the premiſſes, and be convicted thereof by con- 


feſſion or oath of one witneſs, before any magiſtrate" or + 
juſtice within the limits of their juriſdiction ; he ſhall , 


torfeit not exceeding 40s. nor leſs than 20s. {3 
5. And in every place where an aſſize ſhall be thought 
proper to be ſet; the aſſize and weight of the ſeveral ſorts 


Tables of aſſ ee. -- 


of bread which ſhall be there made, ſhall de ſet accor- 5 


ding to che following tables: 
* 3 TASEE 
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Price of 1 W347 i p 8 

thy bal Weight. j TR | 

ind ba. | The penny loaf. |} Quartern loaf. | Half peck. | Peck loaf. 

king, Wheaten Houſhold| |Wheaten Houſhold Wheaten Houſhold | Wheaten | Houſhol& 

s. d. | oz. dr. oz, dr. Is. d. s. d. s. d. s. d. [s. d. s. d. 
ß „ EE 
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In the firſt column is the price of the buſhel of wheat 
Wincheſter meaſure, from 28. 9d. to 14s. 6d. a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included; and in the next two columns 
are the weights of the ſeveral loaves : Then in the other 
columns are the prices. So that, for example, if the 
price of wheat is 5s. a buſhel, and the magiſtrates al- 1 
lowance 1 8. 6 d. to the baker for baking; then oppoſite 
to 6s. 6d. in the firſt column, will be found the weight 
and prices of the ſeveral loaves. 25 | 
And as the weight of the penny loaf is here only ſpe- 
_ cified, the weight of larger loaves may caſily be aſcer- 
tained by addition; as for example, a twopenny loaf (When 
wheat is at the ſame rate) is twice as much as the penn 
loaf, the ſixpenny loaf fix times as much, and the cigh- 
teen penny loaf eighteen times as much. | 
Note, the wheaten loaves are three fourths of the 
weight of the houſhold loaves; and if the magiſtrates or 
Juſtices ſhall think fit to allow of any white loaves of 
the price of one penny or two pence, they are to weigh _ 
| three fourths of the weight of the wheaten loaves of the 1 
ſame price. k n 
And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves; 
of. © Fa and 
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weigh 17 lb. 6 oz. eac 


and where it ſhall be thought proper to allow of half quar- 
tern loaves, the prices of ſuch loaves (if ſold ſingly) are 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And: magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeveral loaves of bread, having reſpect 
to the price which the grain, meal, or flour, of which the 
ſame are made, ſhall bear in the market; but no proviſion 


bdeing made how they ſhould know what price the reſpec- 


tive ſorts of meal and flour ſhould be eſteemed to bear, in 
proportion to the price of wheat; they are therefore to 
take notice, that the peck loaf of each ſort of bread is to 
weigh when well baken, 171b. 60z., averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2 qrs. net; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck loaves of 
bread; and, by obſerving the faid rule, magiſtrates and 
Juſtices may at all times know if the baker hath more ar 
leſs than the allowance they intend to give him 


T-A Bb Robb 


Of the afſize and price of bread made of the ſeveral 


grains here under mentioned. 


This table is divided into three columns. Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 


ſerve either for the J/inche/ter buſhel of rye, barley, oats, 


beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye); the price of either of 


- which buſhels in the market being known, the magiſtrates 


are to add the intended allowance thereto ; the amount of 
which being found in column 1. the weight which the 


loaves ought to be will be found under the column No 2. 


and the price of the RO peck loayes (which are to 

) under No 3. 3 
Example: When the price of the buſhel of barley in 
the market, with the allowance to the baker is 48. look 
for that ſum in column 1, and under their reſpective titles 
in the ſame line will be found the weights which the ſe- 
yeral aſſize barley loaves ſhould be of, and the price of 
the peck barley loaf; and ſo of each of the other ſorts. 


Note, 
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Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 
be ſet and fixed from the bean columns: and where bread 
is ordered to be made for ſale, of a coarſe ſort of maſlin 
or miſcellany grain, conſiſting of one third rye, one third 
barley, and one third either peaſe or beans, the aſſiae 
and price thereof are to be ſet and fixed from the barley 
columns. ; 

Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the 
bran or hull thereof only. | | 


JETT 
— 


— * i X 
— 
- 


— 3 oh Now 


1 
1 
. 
15 
” * 
1. 
Ws: 
5 I 
| : 
"$1 
94 
1 
7; I 
* 
5 1 
£ 
a4 
* 
N 
"I 
& 
168 
7 
F.1 
WW if! 
ro 
” 
Ly 
g 2 
TERS 
n 
+ 
pj 4 N 
15 
Fas 
ö .;. 
, 
0 
i 
1 
41 
0 
172 
„ <<) 
„ 
; * 
* 
„ 
* 
8 
4 KI 
a | 
vi 


5 


Rr EEE HIGH : E 
* — — = — 


Bead. 


uae 4A > 25. 


Fa v 


FW "IL PEW IE Y 


uh 


>» V2 UI „5 o g — 1 
F 
1 


oO © &]w 0g ow 0e 


01 IF 


o Op 


O 1751 o o 


97 


*T oN 


(1 11 


9 21 
51 21 
9 £1 
T 7 
11 6 71 
$ --It 
81 81 
2191 
it £8 
01 81 
11 61 
S1 oz 


21 585 7 oz 


o Lg] © 
21281 7 


Jol Auusd ay3 30 103 


9 ol 
21 01 


© on 


if] + ZE] bu £1 
o sel $1 1] 01 $1 
o ob] 71 Lev] Þ1 Z1 


2 


or 9 
0 98 


o OL 


— — 
— (© © 
$lw Sj Sm; - [+ $l 


0 Own 


my wn By |} ej as 


£ 


+> 2 


$Slw+)s ] ing n+ 


000 


— 
O 00 


re 
— 


—— —_ 
5 SI wn+> 


— 


VI N == 


ere 


0 0 0 


O = O|©O aw 


Nj BB ndind=} 


On +> 


www ww[uw ww NN 
— _ 
wu |. oQuwualyn O - 
8 | Sj [Hl $134] 


N DN 


© os 
+] [mm 


88 8 = 


w 0 


11883 
8 +$] +/+] 


— ww \9 


pj 


'E N 


„ „„ 


= 50 cl cond ſr gel eg 
A- jm +l 


$i” Bm [wo Þ{u jo $j +] = 


w Oo 


9 — O 
vw] $j wp, 


&©| WV ow 


*3e0] Pod 211 zo 90¹¹ 


NN 8 N 


822 ww} ow mw Hwy wy ws 


| — — > ; 
So- 0D ow Own + 


UV NN w 


— 


— 


ſell for 
rain, 

Abele 
particu 
in and 
week, 
by the 
ſons as 
certain 
court, 
to be ax 
in ſome 
city, a 
day afte 
hed, th 
or ex 
ſhall 12 
litting; 
the aft 
court if 
don and 
tality (1 
borough 
the cou 
in Lond, 
ſuch aff 
ſaid cou 
conveni 


| ſaid cou 


tion ſha 
mayor, 


other pe 


Bead. 219 


6. Every aſſze which ſhall. be ſet, in any city, town Affze to be (et 
corporate, hundred diviſion, liberty, rape, or wapen- in e 
le, wall be et 1 weigh 


et in averdupois weight, and not tray 
weight; and in the proportions directed by the ſaid ta- 
bles, or as near as may be; and the ſaid tables ſhall ex- 


tend as well to ſuch bread which ſhall be made of the 


& « a+ bo — 


flour of wheat mixed with the flour of other grain, 2s 
alſo to bread which ſhall be made with the flour of other 


> 


grain than wheat, which ſhall be publickly allowed in 


J]3j * oL% j 


any place to be made into bread; and the aſſize of all 
ſuch mixed bread ſhall be ſet as near as may be according | 
7. The prices which the ſeveral kinds of grain, meal, Prices of groin | 


and flour, allowed to be made into bread, ſhall boga fide how in 5 ere 
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prices of grain, meal, and flour, ſhall leave in writing 
at the common hall of the company of bakers, a cop 
of every return ſo made and entred by them as aforeſai 
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5 


ſome time of the ſame day on which they ſhall make the 


ſaid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re- 


turn and entry ſhall be made, and before any aſſize ſhall - 


be ſet, have an opportunity to offer to the ſaid court or 
mayor reſpeCtively, all ſuch objections as they ſhall think 
fit, againſt any advance or reduction being that day 
. K 6. | 

8. The court of mayor and aldermen of every other 
2 city where there ſhall Go any ſuch court, and * 
3 court ſhall fit; and where there ſhall be no ſuch court, 
| or being any ſuch, when the ſame ſhall not ſit, the mayor, 
NN or other chief magiſtrate or magiſtrates of every 
ch other reſpective city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
borough ; or two juſtices in ſuch towns and places where 
there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 
magiſtrates ; ſhall and may from time to time as there 
ſhall be occaſion, cauſe the reſpective prices which the 
| ſeveral ſorts of grain, meal, and flour (fit to make the 
different ſorts of bread allowed there) ſhall bona fide (ell 
for in the reſpective publick markets in or near to ſuch 
place, during the whole market, and not at particular 
times thereof, or on particular contracts only, to be given 
in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch day in every week, as they 
ſhall reſpeRively appoint. And the price which ſhall be 
fo certified, ſhall be entered by the perſons who ſhall cer- 
tify the ſame, in books to be provided and kept by them 
for that purpofe. And within two days after every ſuch 
price ſhall be ſo returned, the aſſize and weight of bread 
for ſuch place, and the price to be paid for the ſame, 
ſhall be fet by ſuch court or magiſtrates reſpectively as 
aforeſaid. And the aſſize fo ſet ſhall commence on ſuch 
day in every week, and be in force for ſuch time not ex- 
ceeding ſeven days from the ſetting of ſuch aſſize, as ſuch 

court or magiſtrates reſpectively ſhall direct. / 7. 
How in places 9. If two juſtices of counties at large, ridings, or di- 
wy ae counties viſions, ſhall at any time think fit to ſet an aſſize of 
4 8 bread, for any place within the limits of their juriſdic- 
tion; in ſuch caſe, it ſhall be lawful for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (fit 
to make the ſeveral ſorts of bread that ſhall be made oe 
| 4 lals 


How in other ci- 


Bread. 
| fale in any ſuch place) ſhall bona fide ſell for in the re- 
ſpective publick corn market or markets in or near any 
ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpective 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned ſhall be 
entered by the perſons ſo returning the ſame in books to 
be provided by them and kept for that purpoſe. And 
within two days after ſuch return, the aſſize may be by 
them ſet for every ſuch place, for any time not exceeding 
14 days from the ſetting thereof. And the aſſize ſo ſet 
from time to time, ſhall commence and be in force at 
ſuch time after every ſetting thereof, and ba made pub- 
lick in ſuch places for which the ſame ſhall be ſo ſet, in 
ſuch manner as the juſtices who ſet the ſame ſhall direct. 
5 8. | | | | 
A 10. Any maker of bread for ſale in any ſuch other city, 


at any time be thought proper to be ſet, ſhall have liberty - 
at all ſeaſonable times, in the day time, the next day after 
ſuch returns ſhall be made and entered as aforeſaid, to ſee 
the ſaid entry, without paying any thing for the ſame ; 
to the intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 

as aforeſaid, to offer to any ſuch court, mayor, bailiffs, 
aldermen, or other chief magiſtrate or magiſtrates, , or ju- 
ſtices as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
within their reſpective juriſdictions, and before any ſuch 
aflize ſhall be ſet, ſuch objections as he can reaſonably 


make againſt any advance or reduction to be made in ſuch 
aſſize ſo to be ſet as aforeſaid. 


means of any aſſize to be ſet. f. 10. | 


effect following. | 
. - The prices of grain, meal, and flour, as ſold in the © 


corn market in in the ——— of the 
I 
The beſt wheat at — _— by the buſh, 


The 


Bakers may in- 
town corporate, borough, or place, where the aſſize ſhall 3 


| J. 9. | 
11. No baker of bread for ſale ſhall be liable to pay Bakers to pay no 
any fee, gratuity, or reward, to any perſon for or by fee for the aflize. 


12. The form of the return or certificate ſhall be to the Form of the re- 
turns to be made. 
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The chird ot = An Sz ditto, _ 
The beſt wheatert flour at — U the ſack, ſhall 
Heuſhold flour t. — 1 : 
Rye at — — — by the bufhel. FTI 
Rye meal or flout at — — Dy the bulbel. The 
Batley at _ — by ditto. I 
Barley meal at — — ditto. to 
Oats af — — — — by ditto. 
Oatmeal at —— — — by — Ditt 
White peaſe at — — by the buſhe!. | ho 
White bea flour or neal at - by — We 
Beans 2 — by the buſhel. 
| 3 3 A 
To every of which feturms the perſons appe dointel to whe: 
1 mee the Bube thu Lt ets. * to th 
tion of the aflize, 13. When an aſſze mall be (et, the ſame ſhall be ough 
made pubNEE in the form or to the «ect following : And 
To wit, The aſſize of bread ſet the day meal 
of for to take plate or aloni 
tte day en " nex the: 
enſufnig, and to be in force for the man 
e pry | N 
Avid in places ty, two- 1. 
twelve-peny, and eightecii-penny loaves, halt Fg eigh 
as followeth : ; no p 
[ Ib: | oz. | dr. allo 
The penny loaf wheaten' is to wel gh : ? tent 
Ditto houſhold is to weigh | p ; ſigne 
ju 
The ewo-penny loaf wheaten is to | ; g The? 
weigh | — 1 x 208. 
Ditto houſhold is to weigh —=—= I | der 
1 
The ſix- penny loaf wheaten is So | [ ſhal 
_ weigh — 1 | dred 
Ditto houſhold is to weigh : mat 
. | | TI. 5 divi 
The twelve-penny loaf wheaten is | l | | that 
to weigh — cul 
Ditto houſnold is to weigh —= | [ om othe 
+ 6: 1 fort 
The eighteen- penny "loaf wheaten 1 | oF ſuc} 
is to weigh T 4:47 ing 
Ditto houſhold is to > weigh — o * 


And 


And in places where quartern, half- peck, and peck loayes 
ſhall be made, then as follows 3 | | 


5 I. 02. dr. . 4. 

The peck loaf} | ] fand is to be | 

* wheaten is N =. ſold for f ö 

to weigh | N | 1 | | 

Ditto houf- | | and is to be | 
hold is to ſold for N 

weigh. | 1 | "| 

. ; | ö a 


And the half peck and quarter of a peck Ioaves of 
wheaten and houſhold bread are to weigh, in proportion 
to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh; and to be ſold accordingly in proportion. 
And when any bread ſhall be ordered to be made with the 
meal or flower of rye, barley, oats, peaſe or beans, either 
alone, or mixed with the meal or flour of any other grain ; 
the aſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall fet ſuch 
affize, ſhall from time to time direct. /. 12. | | 
14. In places where any ſix-penny, twelve-penny, and Bread of different 
eighteen-penny loaves ſhall be allowed to be made or fold, Grnominarions | 
no peck, half peck, or quarter of a peck Joaves ſhall be ac the come me, 
allowed at the fame time to be made or ſold; to the in- . 
tent that one of thoſe ſorts of loaves may not be ſold, de- 
fignedly or otherwiſe, for the other ſort thereof, to the in- 
jury of unwary people : on pain that every one offending in 
the premiſſes That forfeit not exceeding 40 8. nor leſs than 
20s. as the magiſtrate or juſtice before whom ſuch offen- 
der ſhall be convicted ſhall think fit. /. 13. | | 
15. If the juſtices of any county, riding, or diviſion, Hundreds may 
ſhall in their ſeffions think fit to aſcertain, that any hun- bedivided rst 
dred or other place within ſuch diviſion ought to be eſti- FIGS we 
mated as of or in any one particular hundred, riding, or 
diviſion of any ſuch county, riding, or diviſion, in order 
that the aſſize of bread which ſhall be ſet for ſuch partj- 
cular hundred or place may extend to or comprize ſuch 
other hundred or place; in ſuch caſe, it ſhall be lawful 
for them ſo to do: but by ſo doing thereof, no juſtice of any 
ſuch county, riding or diviſion ſhall be excluded from act- 
ing as a juſtice in any hundred, riding, or diviſion os 234. 
| uch 
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ſuch county, in which any ſuch particular towns, di- 


ſtricts, or places ſhall lie, or the aflize for them ſhall be 


Clerk of the 
market to keep 
books. | 


Aſſire not to be 
altered till the 

price of corn al- 
ters 3d. a buſhel. 


Puniſhment of 
officers for de- 
fault. 


ſet /. 14. | 


16. An entry ſhall be made from time to time by the 
clerk of the market, or other perſon appointed to make 
return as aforeſaid,” in a book to be provided and kept by 
him, of every return by him made; and alſo of the rate 
at which the price, aſſize, and weight of bread ſhall be 
ſet within his juriſdiction: which book any inhabitant 
wy at all ſeaſonable times in the day inſpect without 
he. i /. 19. 5 | 
I7. After the aſſize ſhall be ſet no alteration ſhall be 
made therein in any ſubſequent week, either to riſe or 


ſink the ſame, except when the price of wheat or other 


rain ſhall. be returned as having riſen or fallen 3d. a 
Puſhel ſince the laſt return; no proviſion being made by 
the aſſize tables for altering any aſſize, when the varia- 
tion in the price ſhall not have amounted to, and been 
returned 3d. a buſhel. 1 16 5 

18. If any meal weigher, clerk of the market, or other 
perſon apointed to make returns as aforeſaid, ſhall neglect, 
omit, or refuſe to do any thing by this act required to be 
done by him, or ſhall deſigned or knowingly make any 


falſe return ; or if any conſtable or other peace officer ſhall 


refuſe or neglect to obey any warrant in writing delivered 


to him under the hand and ſeal of any magiſtrate or ju- 
ſtice, or to do any other act requiſite to be done by him 


for carrying this act into execution; he ſhall forfeit not 


Buyer or ſeller 
to declare the 


price of corn. 


exceeding 51. nor leſs than 20s. . 17. 

109. If any buyer or ſeller of or dealer in corn, grain, 
meal], or flower, on reaſonable requeſt to him made by the 
meal weighers of the city of Lond, or by the clerks of 
the market or other perſons reſpeCtively appointed to make 
returns as aforeſaid, ſhall refuſe to diſcloſe and make 
known to them the true real prices which the ſeveral forts 
of grain meal and flour ſhall be Bona fide bought at or fold 


dy or for him, at any corn market, or other place where 


corn, grain, meal, or flour is uſually openly or publickly 
ſold ; or ſhall knowingly give in any falſe or untrue price, 


or which hath been made by any deceitful means; he ſhall, 


_ Magiſtrates may 


ſend for them. 


on conviction thereof by confeſſion, or oath of one wit- 


neſs, or affirmation of a quaker, forfeit not more than 101. 


nor leſs than 40s. /. 18. SHE 

20, If any court, magiſtrate, or juſtices, who ſhall 
have ordered any return to be made as aforeſaid, ſhall 
within three days after ſuch return ſuſpect, that the ſame 


Was vot truly and hand fide made; they may ſummon be- 


fore 


| 3a2V Ok, J. 
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fore them any perſon who ſhall have bought or ſold, or 


agreed to buy or ſell any grain, meal or flour within:their 


reſpective juriſdictions, or who ſhall be thought to be 
likely to give any information concerning the premiſſes; 
and may examine them upon oath, touching the rates and 


prices, which the ſeveral ſorts of grain, meal and flour, 
or any of them, were really and bana fide bought at or 
ſold for, or agreed ſo to be, by him, at any time within 


ſeven days preceding ſuch ſummons. And if any perſon 


ſo ſummoned ſhall neglect or refuſe to appear (proof of 
ſuch ſummons being made upon oath); or if any perſon 


ſo ſummoned ſhall appear, and neglect or refuſe to an- 


ſwer ſuch-lawful queſtions touching the premiſſes as ſhall 
be propoſed to him, without ſome juſt or reaſonable ex- 
cuſe to be allowed by ſuch court, magiſtrate, or juſtices ; 
he ſhall, on conviction by oath of one witneſs, or by con- 
feſſion, forfeit not exceeding 101. nor leſs than 30s. 
And if any perſon ſo examined, ſhall wilfully forſwear 
himſelf, he ſhall ſuffer as in caſes of perjury.—Provided, 
that the party ſummoned be not obliged to travel above 
five miles from the place of his abode. /. 19. 


21. Whenever any court, magiſtrate, or juſtices nies of feed 
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aforeſaid, ſhall order any bread to be made with the flour made of other 4 


. | | . grain than wheat 
or meal of any other grain than wheat, or to be mixed f EE 


with the flour of w or to be made with the flour or the aſſize. 


meal of any other ſorts of grain, either ſeparate or mixed 
together; All perſons who ſhall make any bread for ſale, 
in any place where ſuch order ſhall be made, ſhall make 
bread with ſuch mixed meal or flour, in ſuch manner, and 
of ſuch weight and goodneſs, and ſhall ſell the ſame at 


ſuch prices, as ſuch court, magiſtrate, or juſtices reſpec- 


tively ſhall-diret: on pain of forfeiting. not more than 
51. not leſs than 40 8s. /. 20. 


22. The ſeveral ſorts of bread which ſhall be made for True makiag of 
ſale, or ſold, or expoſed to or for ſale, ſhall always be bread. 


well made, and in their ſeveral and reſpective degrees, ac- 


- cording to the goodneſs. of the ſeveral forts of meal or 


flour whereof the ſame ought to be made; and no allum, 
or preparation or mixture in which allum ſhall be an in- 


gredient, or any other ingredient or mixture whatſoever 


(except only the genuine meal or flour which ought to 
be put therein, and common ſalt, pure water, eggs, milk, 


yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
put therein by thoſe who have {et the aſſize; and where 


no aſſize ſhall be ſet, then ſuch leaven as any magiſtrate 
or juſtiee within his juriſdiction ſhall allow to be uſed in 
making of bread) ſhall be put - aa or in any wiſe uſed 
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in mäking dough, or any bread. to be ſold, or as er for 
leaven to ferment any dough, or on any other account, 


in the trade or myſtery of making bread, under any colour 


or pretence whatſoever z on pain that every perſon (other 
than a ſervant or | journeyman) who ſhall knowingly of- 
fend in the premiſſes, and ſhall be cohvicted (A) thereof 
by confeſſion, or oath of ont witneſs, before any ſuch 
magiſtrate or juſtice reſpectively, ſhall forfeit — more 
than 10 J. nor leſs than 408. or ſhall by warrant of ſuch 
magiſtrate or juſtice be apprehended: and committed to 


the houſe of correction, or ſome priſon of the county, city, 


town corporate, borough, riding, diviſion, or place, where 
the offence ſhall have been committed, or the offender 
Mall be — there to remain and be kept to hard 
labour, for any time not excecding one calendar month, 
nor leſs than ten days from the time of ſuch commitment, 
as ſuch magiitrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall knowingly offend in the 
re. and be convicted thereof as aforeſaid; he ſhall 


rfeit not more than 51, nor leſs than 20s. or ſhall in like 


manner he committed to the houſe of correction or prifon 
as aforeſaid. And it ſhall be lawful for the magiſtrate or 


Juſtice, before whom ſuch offender ſhall be convicted, out 


of the money forfeited, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 
iſned in ſome news paper, which ſhall be printed or 
publiſhed in or near the county, city, or place, where 
any ſuch offence ſhall have been committed. ,. 21. 
23. No perſon ſhall knowingly put into any corn 
meal, or flower, which ſhall be — ary dreſſed, bolted, 
or manufactured for fale, either at the time of grinding, 
drefling, bolting, or in any-wiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhall knowingly fell, offer, or ex- 
3 any meal or flour of one fort of grain, as or 
the meal or flour of any other ſort of grain, or any 
thing as or for or mixed with the meal or flour of any 
grain which ſhall not be the real and genuine meal or 
flour of the grain the ſame ſhall import to be and ought 


to be; on pain of tarfeiting, not more than 51. nor lefs 


than 408. / 22. 

ſhall be ns for ſale, any mixture of meal or flour of any 
other ſort of grain than of che grain the ſame'ſhall import 
to he, and ſhall be allowed to be made of, in purſuance of 
this act; or ſhall put into any bread Which hall be made 
for ſale, any harger or TI proportion of oy other ot 
ſz 4 . - different 


4 


24. No perſon ſhall ein put 7 any bread which | 


—_— = 
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different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 
this act; or any mixture or thing as, for, or in lieu of 
flour, which ſhall not really be the genuine flour the fame 
ſhall import to be and ought to be; on pain of forfeiting, 
not more than 51. nor leſs than 20s. /. 23. 


- 25, If any perſon who ſhall make any bread for ſale, Penalty for de- 
| fend out, or ſell, or expoſe to or for fle, in weight. 


or who ſhal 
any bread, which fhall be deficient in weight, according 
to the afſize which ſhall be ſet for the ſame ; he ſhall for- 
feit (B) not exceeding 58. nor leſs than 18. for every 
ounce wanting in the weight every ſuch loaf ought to be 


of; and for every loaf which-ſhall be found wanting leſs 


than an ounce, {ſhall forfeit not exceeding 28. 6d. nor 
leſs than 6d. as ſuch magiſtrate or juſtice before whom 
ſuch bread ſhall. be. brought ſhall think fit: ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty,. or fran- 
chiſe, or the juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſome magiſtrate 
or juſtice having. juriſdiction. in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, ſold, or expoſed to ſale; and fo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any hundred, riding, divifion, liberty, rape, wapen- 
take, or place, ſhall be brought before ſome juſtice with- 


in ſuch juriſdiction, and weighed before him within 


three. days after the ſame ſhall have been baked, ſold, 
or Expoſed to ſale; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 
party complained of, that ſuch deficiency in weight wholly 
aroſe from ſome unavoidable accident in baking, or 
otherwiſe, or was occaſioned by ſome contrivance or con- 


teder ye. Ma. n n c EARLY: ' 
%% ³ m dale; or hl; gu Mk © 7" 


expoſe, or ſeng out te or for ſale, any fort of bread 
whatſoever, ſhall cauſe to be fairly marked on every 
loaf. made, ſold, carried out, or expoſed to ſale as wheaten 
2 a large roman W; and upon every loaf made, 
; carried out, pr expoſed to fale as houſhold or brown. 
bread, a latge roman H; on pain of forfeiting for every 
loaf nat ſo marked, not more than 208. nor leſs than 58. 
(except as to ſuch loayes which ſhall be raſped after the 
beſpeaking or purchaſing thereof, by the ticular deſire 
of any perſon who ſhall order the ſame to be ſo raſped for 
his own uſe.) 7 BE erin tins 1 © 
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Penalty of @- 27. No baker or other perſon ſhall aſk or take, for any 


ling for a greater bread which he ſhall ſell or expoſe to ſale, any greater price 


E85 v4 than ſuch bread ſhall be aſcertained to be ſold at by the aſ- 
ſtꝛe as aforeſaid; and no baker, or other perſon who ſhall 
make any bread for ſale, ſhall. refuſe or decline to ſell 

any loaf or loaves of any of the forts of bread which in 

purſuance of this act ſhall be allowed or ordered to be 
mate, to any perſon who ſhall tender ready money in 
payment for the ſame, at the price ſet for the ſame by the 
aſſize, when ſuch perſon ſhall have any loaf in his poſ- 


ſeſſion to be ſold, more than ſhall be requiſite for the im- 


mediate neceſſary uſe of his family or his cuſtomers, and 


| which it ſhall be incumbent on ſuch baker or other per- 


fon complained of to prove before the magiſtrate or ju- 
Rice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining ; on pain of forfeiting 
for eyery ſuch offence, not more than 40 8. nor leſs than 
508. { 26 HEE ney Hr ono 

(And by the2& 3 Ed. 6. c. 15. If any bakers ſhall 


conſpire not to ſell bread but at certain prices; every ſuch 


perſon ſhall forfeit 101. for the firſt offence; and if not 
aid in fix days, he ſhall be impriſoned twenty days, and 
fakes only bread and water for his ſuſtenance ; for the ſe- 
cond — 20 I. or the pillory; and for the third of- 
fence 40 l. or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or leet may hear and 
determine the ſame, ) [42 | 


Danis e 28. No perſon ſhall fell or offer-to ſale any bread of an 


* 


Wheaten ſhall inferior quality to wheaten bread, at a higher price than 


not be ſold for a 1 2 | | - * Pp 
res. en houſhold bread ſhall be ſet at by the aſſize; on pain of 
— * forfeiting (being convicted Seel by confeſſion, . oath 
of one witneſs, before one magiſtrate or juſtice) the ſum 
of 208. / 2 „ | 
for any peace officer authorized by warrant of fuch magi- 
ſtrate or juſtice, at ſeaſonable times in the day-time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found: And if any bread, on any ſuch 


entered 


for bread. 


ſearch, ſhall be found to be wanting either in the goodneſs | 
of the ſtuff whereof it ſhalll be made, or to be deficient in 


the due baking or working thereof; or ſhall be wanting in 


the due weight, or not truly marked, or ſhall be of any 


other ſort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch magiſtrate, juſtice, or peace of- 
ficer may ſeize the ſame ; and ſuch magiſtrate, or juſtice 

32 \ may 
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en ſhall be lawful for any magiſtrate or juſtice, _ # 


gredient, or thing whatſoever, not the genuine produce 
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may diſpoſe thereof, as he in his diſeretion ſhall think fit, 
for the better carrying of this act into execution. /. 28. 
22 . a. % 19. . | 


30. If information ſhall be given on bath, to any ma- eee e 
giſtrate or juſtice, that there is reaſonable cauſe to ſuſs fg tc arch for 
pect, that any miller who grinds any grain for toll or re- adulterated meal. 
ward, or any perſon who doth dreſs, bolt, or in any wiſe 
manufacture any meal or flour for ſale; or any maker of | 
bread for ſale, doth mix up with or put into any meg} or [ 
flour ground or manufactured for ſale, any mixture, in- | 


of the grain ſuch meal or ſlour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſſeſſion of any ſuch miller, mealman, or baker ſhall be 
in any wiſe adulterated ; it ſhall be lawful for any fuch 
magiſtrate or juſtice, and ' alſo for any peace officer au- 
thorized by the warrant of ſuch magiſtrate or juſtice, at | 
all ſeaſonable times in the day-time; to enter into any 
houſe, mill, ſhop, bakehouſe, ſtall, bolting houſe, oa | 
try, warehouſe, or outhouſe, of or belonging to any ſuch | 
miller, mealman, or baker, and to ſearch and examine : 4 
whether any mixture; ingredient, or thing, not the ge: [ 


nuine produce of the grain ſuch meal or flour ſhall im- 
port or ought to be, ſhall have been mixed up with or 
put into any meal or flour in the poſſeſſion of any ſuch 
miller, an or baker, either in the grinding of any 
you at the mill, or in the drefling, bolting, or manu- 
:ring thereof, or whereby the purity of any meal or 
flour ſhall be in any wiſe adulterated: And if on ſuch 
fearch it ſhall appear; that any offence hath been com- 
mitted in any place allowed to be ſearched as aforeſaid z 
It ſhall be lawful for any magiſtrate, juſtice, or officer, 
authorized as aforeſaid, to ſeize any meal or flour which | 
ſhall be deemed on ſuch ſearch to have been adulterated; | 
and all mixtures and ingredients which ſhall be found a 
and deemed to have been uſed or intended to be ufed for 
ſuch adulteration ; and ſuch thereof as ſhall be ſeized by 
ſuch peace officer ſhall, with all convenient fpeed, be car- 
ried to ſome magiſtrate or juſtice: And if any magiſtrate 
or juſtice, who ſhall make any ſeizure in purſuance of 
this act, or to whom any thing ſeized ſhall be brought, 
ſhall adjudge that any mixture or ingredients, not the ge- 
nuine produce of the grain any ſuch meal or flour which 
ſhall have been ſo ſeized ſhall import and ought to be, 
ſhall have been put into any ſuch meal or flour, or that 
the purity of any ſuch meal or flour ſo ſeized was adul 
terated by any mixture or ingredient put therein; in ſuch 
5 Q 3 | Cale, 
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caſe, every ſuch magiſtrate or juſtice is hereby required 
to diſpoſe of the ſame, as he in his diſcretion ſhall think 
proper... 24 2 6: 306 6:00 in 0 or 

Penaltyofhaving 31. Every miller, mealman, baker, or ſeller of bread 
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. bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, 
any mixture or ingredient ſhall Be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 

with an intent to have adulterated the purity of 
eat, flour, or bread, ſhall on conviction by confeſſion, 
or oath, of one witneſs before any ſuch magiſtrate or 

juſtice, forfeit not exceeding. 101. nor leſs than 40s. un- 

leſs the party charged with ſuch offence, ſhall make it ap- 

pear to the ſatisfaction of ſuch magiſtrate or. juſtice, that 

ſuch mixture or ingredient was not brought or lodged 

where the ſame was ſeized, with deſign to have been put 

into any meal or flour, ox to have adulterated the purity 

thereof; but that the ſame was there for ſome other law- 

ful purpoſe. And it ſhall be lawful for ſuch magiſtrate 

or juſtice, out of the forfeiture when recovered, to cauſe 

the -offender's name, place of abode, nk offence, to be 

_ publiſhed. in ſome news paper printed ot publiſhed in or 

near the county, _ or place, where ſuch offence ſhall 

| nave been committed. ,. 30. 
Penalty of ob- 32. If any perſon ſhall ohſtruct or hinder ſuch ſearch, 
nrucung ſearch. or the ſeizure, of any bread or ingredients as aforeſajd; he 
ſhall forfeit not exceeding 51. nor leſs than 208. / 3. 

Perſon intereſted 33. No perſon who ſhall follow or be concerned in the 
not toact 3% buſineſs of a miller, mealman, or baer, ſhall act as a 
6 magiſtrate or juſtice in the execution of this act; on pain 

of 501. to him who will inform or ſue for the fame, 


| Ee 4. 881 | E 5M 
Journeymen of- 34. If any perſon Who ſhall follow the trade of 2 


baker, ſhall make complaint to any magiſtrate or juſtice, 
and make appear to him by the oath of any credible wit- 
neſs, that any offence which he hath been charged with, 
and for which he ſhall have paid any penalty by this act, 
ſhall have been occaſioned by the wilful negle& or default 
of any journeyman. or other ſervant employed by him; 


ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 


ſuch journeyman or ſervant. before himſelf or any magi- 
rate or juſtice of the place where the offender can be 


found ; and on his being apprehended and brought before : 


fuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
order what reaſonable ſum ſhall be paid by ſuch journey» 


23 © | man 


„et nge. as aforeſaid, in whoſe houſe, mill, ſhop, bake-houſe, ſtall, 
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man or ſervant to his maſter, by way of recompence for 
the money he ſhall have paid by reaſon of the wilful neg- 
le& or default of ſuch journeyman or ſervant. And if 
he ſhall neglect or refuſe, on conviction, to pay imme- 
diately; ſuch magiſtrate or juſtice ſhall commit him to 
the houſe of correction, or ſame other priſon, of the 
place where he ſhall be apprehended or convicted, to be 
kept to hard labour not exceeding one calendar month, 
ke payment thereof ſhall be made after ſuch commit- | 
ment, and before the expiration of the ſaid term of one | 
calendar month. /. 33. | | 
35+ It hall be lawful for the mayor of Landon, or any Manner of con- 
aldermen thereof, within the ſaid city or liberties ; and victing . | 
for one juſtice within the ſeveral counties, ridings, divi- 
ſions, cities, towns corporate, boroughs, liberties, or ju- 
riſdictions; to hear and determine, in a ſummary way, 
ali offences againſt this act; and for that purpoſe to ſum- 
mon before him the party accuſed ; and if he ſhall not 
appear, or offer ſome reaſonable excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate or juſtice ſhall iſſue his wartant for apprehend- 
ing the offender: And on appearance of the party ac- 
cuſed ; or if he ſhall not appear, on notice being given 
to or left for him at his uſual place of abode; or if he 
cannot be apprehended on a warrant granted againft him 
a8 aforeſaid ; ſuch» magiſtrate or juſtice ſhall proceed to 
inquire. of the offence, and to examine any witneſs or 
witneſſes who ſhall be offered on either fide upon oath ; © 
and ſhall convict or acquit the party accuſed: And if the 
penalty, on ſuch conviction, ſhall not be paid within 24 
hours after ſuch conviction; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make ' 
diſtreſs; and if any offender ſhall convey away his goods | 
out of the juriſdiction of ſuch magiſtrate or juſtice, or i 
ſo much thereof that the penalty cannot be levied, then : f 
ſome magiſtrate or juſtice within whoſe juriſdiction the 
offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied by di- 
ftreſs ; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſhall be appraiſed and fold, rendring the 
overplus after deducting the forfeiture and the coſts and 
charges of the proſecution, diftreſs, and fale ; which 
charges ſhall. be aſcertained by the magiſtrate or juſtice 
before whom the offender was convicted, or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtreſs, 
4 | Q 4 5 every 
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232 Bead. 
every ſuch magiſtrate or Juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit ſuch offen- 
der to the common gaol or houſe of correction of the di- 
viſion or place where the offender ſhall be found, there 
to remain for one kalendar month from the time of ſuch 
commitment, unleſs payment ſhall be Tooner made. / 34. 

And if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one is likely to give 
material evidence on behalf of the proſecutor or of the 

+ perſon accuſed, and wilt not voluntarily appear to be ex- 
amined; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 
to convene ſuch witneſs before him, at ſuch reaſonable 

time as in ſuch ſummons ſhalt be fixed: And if any per- 
fon ſo ſummoned ſhall neglect or refuſe to appear, and no 
juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhall iflue his warrant to bring fuch witneſs be- 
fore him; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
pablick priſon of the Oe oh city, or other diviſion, in 
which the perſon ſo refuſing to be examined fhall be, 
there to remain not exceeding 14 days, nor leſs than 
three, as ſuch magiſtrate or juitice ſhall direct. ſ. 35. 

Form of tit cc 36. And the conviction be in the form or to the 

effect Is | 
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— v7 wit. TIE it remembred, tha on ih 
in the————year 0 
the reign of == 48 ——— before ne ene of hus 
majefy's juſtices of the peace for the faid county of —— 
I ds adjudge him to pay and JET os te fone 
the ſam of: 
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37. By 2 general clauſe in this ſame act, Tag All 
penalties and forfeitures, when recovered, ſhall be © pai to 
the informer. © 
* But by the 32 G. 2. . 18. Such of the penalties by 
the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
de convicted by confeſſion, or oath of one witneſs, to him 
W 


ther 


Bead. 233 
thereof, and alto all penalties and forfeitures incurred en | 

the weighing, crying; or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better carrying 
the ſaid act into execution, as ſuch magiſtrate or juſtice 
„ % r dns ne RE 
38. No-certiorari ſhall be granted, to remove any con- Certioran, 
viction, or other proceedings had "thereupon, 31 G. 2. 
CG EINE HRSIOD 2 | +. © "PIN nas 

4h. 1 Ay perſon convicted ſhall think himſelf ag- Appeal. 
grieved, he may appeal to the next ſeſſions, and the exe- 
cution ſhall in {ich caſe be ſuſpended'; ſuch perſon con- 
victed entring into recognizance, at the time of the con- 0 
viction, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 
tion jo proſecute ſuch appeal with effect, and to be forth- 
coming to abide the judgment and determination of the 
juſtices at the ſaid ſeſſions, who ſhall finally determine 
the matter of the ſaid appeal, and award fuch coſts as to 
them ſhall appear juſt and reaſonable, to be paid by ei- 
ther party; and if the conviction ſhall be affirmed, the 
appellant ſhall immediately pay down the ſum adjudged, 
together with ſuch coſts as the juſtices in their ſaid ſeſſions 
ſhall award; and in default of payment thereof, any two - 
ſuch juſtices, or any one magiſtrate or juſtice having ju- 
riſdiction in the place into which ſuch appellant ſhall 
eſcape or where he ſhall reſide, ſhall commit him to the 
common gaol of the county, city, diviſion, or place, 
where he ſhall be apprehended, until he ſhall make pay- 
ment of ſuch penalty and of the coſts and charges which 
ſhall be adjudged on the conviction, to the informer : But 
if the appellant ſhall be diſcharged, reaſonable coſts ſhall 
be awarded to him againſt the informer, who would in 
caſe of ſuch conviction have been intitled to a ſhare of 
the penalty; and which coſts ſhall and may be recovered: 
by the appellant againſt ſuch informer, in like manner as 
coſts given at the ſeſſions are recoverable. ſ. 38. 
Provided, that if the conviction ſhall be within ſix 
days before the ſeſſions, the party on entering into ſuch 
recognizance as aforeſaid, ſhall be at liberty to appeal, ei- 

72 to the then next, dr to the next following ſeſſions. 

I 39. : ö | | 2 . | 
40. Every action which ſhall be brought againſt any Indemnity of 
_—_ juſtice, or peace officer, for any thing done 6277," apa 
under this act, ſhall be commenced within ſix months, thing done on 
and laid in the proper county; and the act of the 24 G. 2. this act. 

c. 44. ſhall extend to ſuch magiſtrate or juſtice acting un- 

der this act. And no action ſhall be commenced” againſt 

x | | ſuch 
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ſuch peace officer, till ſeven Fl after notice in writing 
ſhall have been given to er left for him at his uſual place 
of abade hy the proſecutor's attorney ; which notice ſhall 


contain the name and place of abode af the perſon in- 


tending to bring ſuch action, and alſo, of his attorney, 
and likewiſe the cauſe of action 1 ſuch peace officer 
may within the ſaid feven 000 ſatisfaRion z, and if 
the ſame is not accepted, t — may plead ſuch 
tender in bar of the action, together with the general 

or any other plea with leave of the court; and if 
the jury ſhall find the amends tendred to have deen ſuffi- 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the defendant upon demurrer, 
or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de- 
fendant, and hs-be tho indicled tp: ieieodas byt if the 
jury ſhall find, that no ſuch tender was made, or not ſuf- 
fiqient, or ſhall find againſt the defendant on _—_ plea 
[nec th they ſhall give a verdi for the plain 

22 ens as they ſhall think proper, and the — 
nN reupon recover his coſts againſt ſuch defendant. 


"And other perſons ſued for any thing done on this a, 


| may plead the general iſſue; and if they recover mall 


Limitation of 
actions. 


Saving of the 


right of others, 


have treble coſts. .. 41. 

41. Provided always, that no perſon ſhall be convicted 
for any of the aforeſaid offences, unleſs the proſecution be 
re within three days after the offence commit- 


ted. J. 42 
22. alſo, that nothing herein ſhall extend to 
any right or cuſtom of the city of London; or of 
the lord of any leet; or clerk of the market; or the dean 
af Wyftminfier, or high ſteward of I gſminſter or his de- 
1 or of the univerſities. /. 43, 44, 45 
che reaſon why the indemnifying ſtatute of the 
24 G. 2. 6. 4. is here particularly mentioned, ſeems to 
be upon the account of ſuch magjitrates or chief officers 
who are impowered to act in ſetting the aſfize, and other- 
wiſe carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and towns corporate, 
conliſteth of perſons ſome of whom are not juſtices ; and 
in others, eſpecially the more ancient, not one of them is 
a, juſtice of the peace, (the corporation having been eſta- 
duiſhed before there was any juſtice of the peace in the 
kingdom : ) but yet they are enabled to proceed in this, and 


in e other inſtances, ſpecially, by act of parliaments 
W hic 


preſs « 
privile 
43 · 

weigh 
ſition 6 
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Which obſervation is applicable alſo to the power. herein 
given to them, to iſſue precepts, to examine upon, oath, 
and the like; which power is implied in the general of+ 
fice of a juſtice: of the peace, but is not applicable to 


thoſe others, without ſpecial words granting the ſame, 
for 


or the ach to be particular, with 


So alſo it was neceſſary f | 
regard to the indeaaniacation of conſtables and others. af» 


ing under fuch warrants; as alſo of the meal weighers, 
clerks of the market, and others appointed to make re- 
turns of the prices of grain, flour, and the like, who are 
not under the general protection of the law for their pro- 
ceedings in theſe matters, and therefore require an ex- 
preſs declaration in the act itſelf, of their authority and 
privilege in this reſpect. po 


43. All that hath been faid above, as to the price and Procetin 
weight of bread, and the like, proceeds upon the ſuppo- 1 | 
fition of an aſſize being ſet. By the 3 G. 3. c. 11. re- fer, 


gulations are made altho' no aſſiae is ſet, and further pro- 
viſions are enacted as followeth.: _ | | ; 

No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the tables of the afſize and price of bread in 


the act of the 31 G. 2. and the weight of which varies 


according to the variation in the price of grain, ſhall be 


made for or expoſed to ſale, in any place where loaves 
called prized loaves in the faid tables ſhall be allowed to 
be ſold at the ſame time; that is to ſay, no aflize loaves 


of the price of three pence and prized loaves called half 
quartern loaves, nor aſſiae loaves of the price of fix pence 


and prized loaves called quartern loaves, nor aſſiae loaves 
of the price of twelve pence and prized loaves called half 
peck loaves, nor aſſize loaves of the price of eighteen 
pence and prized loaves called peck loaves, ſhall at the 
ſame time in any place he made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for-prized loaves, or prized loaves for 


aſſize loavesz on pain that every perſon affending ſhall - 


forfeit not exceeding 40 8. nor leſs than 105. ſ. I. 
And the juſtices, in their general, quarter, or petty 
ſeſñons, may from time to time appoint, which ef tha 


ſorts of aflize or prized loaves, and what other forts of 


bread, and of what ſort of grain, ſhall be allowed to ba 
made and fold within their juriſdiction or any part there- 
of; their order to be entred in a book, which may be in- 
ſpected by the makers of bread for ſale at all ſeaſonable 


times of the day without fee; and they ſhall cauſe a copy | 


thereof to be put up in ſome market or other public 
town of the place, or elſe to be inſerted in ſame publick 
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loaf, of whatever price the ſame ſhall 


juſtice? call not at any time allow the is for ſale or 


ſelling any ſorts of affize bread made of the flour of wheat, 


other than wheaten and houſhold bread, and loaves of 


white bread of the price of two pence or under. /. 2, 3. 
And every maker of bread for ſale ſhall obſerve the 
ſame proportion as to weight, as where the aſſize is ſet; 

that is to ſay, every white loaf of the price of 24. or un⸗ 
der, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price; and every wheaten aſſize 
„ ſhall weigh 
three parts in four of the weight of eve houſhold aſſize 
loaf of the like price; and every houſhold affize loaf, 


mall weigh one third part more than a wheaten aſſize loaf 
of the like price z on pain of GIL ene not exceeding 


40 8. |. 4. 


And every peck, half peck, quarter 0F's a peck, and 


Half. quarter of a peck loaf, made for ſale, of the flour of 


wheat, and called eaten Bread, ſhall be fold in propor- 
tion to each other, as to price; and the like, as to loaves 
of Houſhold Brend, which ſhall be ſold proportionably to 
each other, and for one fourth leſs' than Theaten Bread 
of the ſame denomination : on pain of forfeiting for eve- 
ry loaf,” not exceeding 40 8. nor leſs than 10 8. / 5. 
And the weight of every ſort of bread made for ſale 


| ſhall be in averdupois weight as follows: Every peck loaf, 


ſeventeen pounds ſix ounces; half peck loaf, eight pounds 


eleven ounces; quarter'of a peck loaf, four pounds hve 
ounces and a half; half quarter of a peck loaf, two pounds 


two ounces and three quarters; on pain of forfeiting for 
every ounce wanting not exceeding 5 8. nor leſs than 18. 
and for leſs than an ounce not exceeding 28. 6 d. nor leſs 
than 6d; ſo as the ſame in any city, town corporate, or 
within the bills of mortality, be brought before a juſtice 
and weighed before him within 24 hours after the ſame 
ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days ;—unteſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
ficiency® in weight wholly aroſe from ſome unavoidable 


_ accident,' or w occaſioned by ſome contrivance or con- 


federacy. 

And no 7 50 ſhall ſell or offer to ſale any bread of 
an infetior quality to wheaten bread; at an higher price 
than houſhold bread; on pain of forfeiting not exceeding 
_=_ EF 

a; ft "Them loaf ſhall be marked with a large Ro- 
man houſhold, with a large Roman H: and if any 


perſon 


ſome 


Bꝛead. 


perſon ſhall ſell or offer to ſale any ſuch loaf unmarked 


(except as to ſuch loaves which ſhall be raſped by the de- 
fire of the purchaſer for his on uſe) ; he ſhall forfeit for 
every ſuch loaf, not exceeding 40s. nor leſs than 1086; 


unleſs it ſhall appear to the ſatisfaction of the juſtice to 


whom complaint ſhall he made, that the not marking 
aroſe from ſome unavoidable accident, or was occaſioned 
by ſome contrivance or confederacy. ſ. 8. 8s 

And bread made of any other grain than wheat ſhall 


be marked with ſome letter or letters not more than two, 


as the juſtices in their general, quarter, or ſpecial ſeſſions 
ſha!l order, which order ſhall be entred in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 
ſome market or other publick town or place within the 
diviſion,” or otherwiſe to be inſerted in ſome publick news 
paper uſually circulated there: And if the juſtices ſhall 
negle&t to make ſuch order, then the baker ſhall mark 


every ſuch loaf with any two diſtin capital letters as he 


ſhall think fit. And every perſon who ſhall make or 


have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, ſo as 


the ſame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves as ſhall be 
raſped by the defire of the purchaſer for his own uſe) ; 


ſhall forfeit not exceeding 40s. nor leſs than 5s. for every 


loaf not ſo marked. /. 9g. - 

And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, ſtall, bakehouſe, warehouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread ; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found: And if any bread ſhall, on 
any ſearch or trial-by any juſtice, or on proof made before 


him by the oath of one witneſs, be found to be deficient 


in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſa 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the fame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid act oughit 
not to be eee or with any thing in lieu of flour 
which ſhall not be the genuine flour the ſame ſhall im- 
R to be, or made with any leaven not allowed by the 
aid former act; ſuch juſtice or peace officer may ſeize 
the ſame, and diſpoſe thereof to poor perſons as to ſuch 
| | _ juſtice 
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juſtice ſhall" ſeem fit; and the maker of Feller, whole 
bread ſhall be found wanting in the goodneſs of the Ruff, 
ot made with ſuch undue mixture as aforeſaid, or undue 


proportion, or made with any thing in lieu of flour which. 


ſhall not be the genuine flour the ſame ſhall import to be, 
or with any leaven not allowed by the ſaid act, ſhall for- 
feit not exceeding 51. nor leſs than 20s ; unleſs the de- 
fault ſhall appear to have wholly ariſen from ſome un- 
e accident, or ſome contrivance or confederacy. 

1 | v4" |; 

And if any perſon ſhall obſtruct or oppoſe any ſuch 
ſearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex- 
ceeding 408. nor leſs than 20s, . III. 

And no perſon, who ſhall follow or be concerned in 
the buſineſs of a miller, mealman, or baker, ſhall be ca- 
pable of acting in the execution of this act; and if he 


ſhall! preſume ſo to do, he ſhall forfeit 50 l. to him who 


will inform or ſue for the fame. ſ. 12 | 
Provided, that if ſuch baker ſhall make it appear to 
any ſuch juſtice, that any offence for which he ſhall have 
paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant; the ſaid juſtice ſhall iſſue 
his warrant for bringing ſuch offender before him or ſome 
other juſtice; and, on conviction, fuch juſtice ſhall order 
what reaſonable ſum ſhall be paid by the ſaid offender by 
way of recompence; and if he do not immediately pa 
the ſame, the ſaid juſtice ſhall commit him to the 4 
of correction or other priſon of the place where he ſhall 
be apprehended, there to be kept to hard labour for any 
time not exceeding one calendar month, unleſs payment 
be ſooner made. /. 13, | | 
And one juſtice ＋ hear and determine offences in 
like manner as by the ſaid former act. .. 14, 15. 
. And no certiorari ſhall be granted, to remove any con- 
viction or other proceedings had thereupon. / 17. 
; as like liberty of appeal as by the ſaid former act. 
od 23 i: nnd 7 BOW." "Is 
4 N on this act, ſhall not be pro» 
ſecuted for the ſame: offence ; under any other law, 
for 23. as 10 in; i ; : " 
alf tothe informer, and half as the juſtice ſhall 
ſor carrying this act into execution. all. 119 £507. 307 
Finally, it is provided, that nothing herein ſhall extend 
Wente, 25. 54 my en 16,54 07 7760 
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TREE. 8. 391 
3 Faing of bread. 
W . 

„„ ii the year of the ”- 
of ont in the fail benny, A. I. yerrhan, in his 


proper” perſon, ewhibitenb 19 me J. P. +ſptire, one of his m- 
19fty's juſtices of the deat? for the fail county, a tomplaint thd 


information, and thereby informeth me, that A. O. late of — 


in the county aforeſaid, baker, on the. — d 


Here ſpecify the time of the offence, that the proſecution . | 
may appear to be commenced within three days after the 


offence committed, according to the 42d ſection of the 


aforeſaid ſtatute] did put into and uſe, in the making of bread 


to be fold, a preparation or mixture in which allum was aft in- 


gredient, contrary. to the form. of the ſtatute in ſuch caſe made 


and provided; whereby the ſaid A. O. hath forfeited a ſum 


of money, not exceeding 101. nor leſs than 40s. and thereupon 
the ſaid A. I. prayeth the judgment of me the ſaid juflice in 


of the ſaid forfeiture, according to the form. of the flatute in 


Juch caſe. made 3. and that the ſaid A. O. may be ſummoned 


to anſwer the premiſſes before me the ſaid juſtice, 
Soummons thereupon. 


Weſtmorland, J To the conſtable of 


| WII RE AS a complaint and information hath been ex- 
VVV -Prbited before me J. P. eſquire, one of his majgſiys 


o 
* 


Juſtices of the peace for the ſaid county, by A. I. yeoman, that 
A. O, 145 of= Pr 75 county ; preſaid, baker, 25 the 


—day of —in the=—year of the reign of ——did put 


into and uſe, in the making of bread to be ſold, a preparation 
or mixture in which allum was an ingredient, contrary to the 
Ferm of the flatute in ſuch caſe made and provided: Theſe are 
"therefore to require you forthwith to ſummon the faid A. O. 
to appear before me at on the day of —— at the hour 
ii the forenoen of the ſame day, then and there to an- 
to the ſard information: And be you then there, to cer- 

h what you ſhall have done in the premiſſes. Herein fail 
zu nat. Given under my hand and ſeal, them———doy of 
in thy year foreſaid, OD 


x « Q 
« 0 0 . © 
Oo * A 
- 
* % 
« 2 1 . 


* 


that behalf, and that he the ſaid A. 1. may have one moiety 
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Wieand. 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) 10 apprehend the offender, and 
bring him before the ſaid Der to anſwer tone, ſaid infor- 
mation. 

On the 8 appearance; or if he FR not appear, then 
on proof of the ſummons being given to him or left at his 


uſual place of abode; or if he cannot be apprehended by 


warrant as aforeſaid; the Juſtice 11 proceed to hear and 
determine the offence. R | : 


\ 


'T hoe: form of ths cen; by the WOE of the 
ſtatute, ſhall be as ollows. - 


Weſtmorland, E it remembred, that on PERL == day 
OP * i beer 72 the reign 
— A. O. is convicted before me J. 
is majeſty's juſtices of the peace for the wid” chin „for put- 

ting into and uſing A the 22 of — to be . a 2 

Paration or mixture in which allum iwas an ingredient : And 

J ds adjudge him to pay and for * for the fame," the ſum of 

frve pounds. Tomy ne ay and ind fete un hd er 

GI | 


Warrant of diſtreſs,” on u Bets pupthent of the penalty 


within M4 hours after the ant nion. 


10 0 


rr 1 To the conſtable 922 


- 


Fog as A. O. late ons the county © OR 


baker, iwas on the 
before me J. FP. efquire, one of his majeſty's juſtices of the peace 
for the ſaid county, by the oath of A. W. a credible ' Witneſs, 
for that he the ſaid A. O. on the day 1 A ι 
put into. and uſe, in the making of bread to WA @ prepa- 
ration or mixture in which  allum was an ingr 


7 form of 5 


W hereof, 


atute in ſuch caſe made and provided ;, by rea- 
Va adjudge and have adjudged bim to pay 


and | forfett for the aid offence the ſum of 50 to be diflributed 


es is herein after mentioned: And whereas it appears to me, 
that the aid ſum, or any part there af, is not jet paid: I de 


therefore hereby authorize and require you forthwith to make 


diſtreſ of the goods and chattels f him the ſaid A. O. and 


gg the ſpace of five days next after ſuch diftreſs by you 
fe 


eſſguire, one of 


Ia duly convicted 


t, agai int 


Wel 


fred 
eace 


did 


rnſt” 


red - 
pay 


ue 


Ne, 


nale 


and 
| you 
Nen 


ae in the making of bread to be ſold, & preparation or miæ- 
9 ” ere. 


Bead. 
daten, the ſaid ſum of 5 l. ſhall not be paid, that then you 
to cauſe the ſaid goods by you ſeized to be appraiſed and ſold ; 
rendring the overplus to him the ſaid A. O. after deducting 
the ſaid ſum of 51. and alſo the cots and charges of the praſe- 
cution for the Porn effence, and of the ſaid diſireſs and ſale ; 


which caſis and charges I do hereby aſcertain at the ſum of 301. 


And out of the ſaid ſum of 51. jo forfeited as nforeſaid, you 
are to pay one moiety to A. I. yeoman; who informed me of the 


| ſaid offence, and proſecuted to conviction bim the ſaid A. O. 
before me for the ſame ; and the other moiety you are to apply 
for the better carrying the act of parliament for the due making 
of bread and for the other purpoſes therein mentioned into exe- 


cution, according as I. ſhall hereafter give you directions: And 
if ſufficient . diſtreſs cannot be had or found whereupon to levy 
the ſaid ſum of 51. as aforeſaid, you are hereby required to 
certify the ſame ta me e with the return of this pracept. 
Herein fail you not. Given under my hand and ſeal, the 
m=— day of——in the year of the reign . | 


Return of the want of diſtreſs, indorſed upon the 


warrant. 


Weſtmorland. F A. C. conflable f. in the ſaid county, 
do hereby certify J. P. eſquire, one of his 


 majeſlys juſtices of the peace for the fed county, that by vir- 


tue of this warrant, I have made diligent ſearch for the goods 
and chattels of the within mentioned A. O. and that I can find 


no ſufficient goods and chattels of him the ſaid A. O. where 


to levy the within mentioned ſum of 51. IWitneſs my band, 
the——day of ——1n the year | 0 
| A. . 


Sworn. before. me the ſaid juſtice, 


the day and year aforeſaid; :. 
N | 'F. H. 
Commitment for want of diſtreſs. 


| 9 5 the conſtable of: in the ſaid coun- 


Weſtmorland. 
| gaol at 


in the ſaid county, 
Oraſmuch as A. O. late of — 
baker, was on the — da of ——duly convicted before 
me J. P. eſquire, one of his majeſty's juſtices of the peace for 
the ſaid county, by the oath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the did put into and 


day o 


ty, and to the keeper of the common 


in the county aforeſaid, 
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Bread. 
ture in which allum was an ingredient, againſt the form 
e the flatute in that caſe made and provided; by reaſon where- 
of I did adjudge him to pay and forfeit for the ſaid 88 
oe the ſum of 5l. And whereas on th 
aforeſaid, I did iſſue my warrant to the — | 
Ow Cor the | aid ſum RE by Av 6s er goods and 
e of Br the aid eas it appears to 
The, as well upon the oath of the ſaid conflable of —as other- 
wiſe, that he the ſaid conſtable of ——hath uſed his beſi en 
deavours to levy the ſaid ſum on the goods and chattels of 1 2 | 
ſaid A. O. as aforeſaid, but that no ſufficient diftreſs can 
de found whereon to levy the ſame : Therefore I do hereby com- 
mand you. the ſaid conflable of——him the ſaid A. O. ts 
| apprehend and ſafely convey to the ſaid common gaol, Be 
Bim to deliver to the heeper 9 thre fer, together with 
this precept: And I do berehy you the ſaid keeper 
the gaol aforeſaid, to receive into your cuftody in the fard 
gaol him the ſaid A. O. and him there ſafely to keep fir 
the ſpace of one kalendar month from the time of this commit- 
ment; unleſs the ſi ſaid fum of 51. and alſa' the cofts and 
charges of the proſecution which I have aſcertained at the ſum 
45 ſooner paid. Given under * vom and . 


the ——day of —in the year aforeſaid. 


B. The like proceſs as above may be for bread 
deficient in weight; beginning the informa- 


tion, which is the ey of the whole, 
thus: 


HAT A. O. late RET the county ria, 
baker, on the 0 in the ear 0 17 


reign 0 did expoſe to ſale one loaf of houſhold 
=, to be a zz 2 in CRE” on one. 
ounce, according to the affize then and there ſet for the ſaid 
bread : 


% 
# 


And ſo in other like caſes, 


Breaking gaol. See Pyiſon bꝛeaking. 
: Breaking open doors. See Atteſt. 
5 Brewers. See Exclle. 
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Bzibery. 


DRIB E R in a ſtrict ſenſe is taken for a great miſ- 

B priſton of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing his 
office, or by colour of his office, but of the king only; 
and is puniſhable at the common law by fine and impri- 
ſonment. 1 Haw. c. 67. | 


1 * — 


Bꝛidges. 


N OTE ; This title treateth only of county bridges: 


1 
rn .... 


n 


* 


Thoſe which are under the cognizance of the ſur- 


veyor of the highways, as being repaired by the ſeveral 


pariſhes or diſtricts, are treated of under the title Yigh- | 


Waps. 


1. Who ſball repair. 
II. Power of the leet to inquire thereof. 
TIT. Power of the juſtices in ſeſſions. N 
IV. Concerning the 300 foot at the end of bridges. 
V. Indictment of bridges. 5 
VI. Charges of repairing. 
VII. Surveyors of the work. 
VIIl. Manner of repairing. 
IX. Purchaſing lands adjoining. 
A. Contracting for à term of years. 


I. Who fall repair. 


1. By the great charter, 9 H. 3. c. 15. No town nor 


freeman ſhall be diftrained to make bridges nor banks, but ſuch 


as of old time and of right have been accuſtomed. 

2. And none can be compelled to make new bridges, 
where never any were before, but by a& of parliament, 
2 Infl. 701. | | 
3- By the common law, ſome perſons (ſpiritual or 
dral, corporate or not corporate) are bound to repair 

R 2 5 bridges 
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Bꝛidges. 


bridges by reaſon of the tenure of their lands or tenements 3 
and ſome hy reaſon of preſcription on] 
oy tenure, by reaſon that they and thoſe whoſe eftate 


Fa Fe in the lands or tenements, are bound in re- 


thereof to repair the ſame. 2 Int. 700, 

"Dy reaſon of preſcription only; but herein there is a di- 

verſity between bodies politic or corporate, fpiritual or 
temporal, and natural perſons ; for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and be a 
Aucceſſion perpetual ; but a natural perfon cannot be bound 
by act of his anceſtor, without a lien, or n and 
aſſets. 2 Inf. 500. 
And if a man make a * for the common good of 
all the ſubjects, he is not bound to repair it; for no par- 
ticular man is bound to reparation of bridges by the com- 
mon law, but by tenure or preſcription. 2 Iuſt. 701. 

4. And if none are bounden by tenure or preſcription at 
common law, then the whole county or franchiſe; all re- 
pair it. 2 fl. 701. 

Concerning which, it is enacted by the 22 H. 8. c. 5. 
as follows: Whereas in many places it cannot be known and 
proved, what hundred, town, pariſh, perſon, or body politick 
ought to repair bridges broken in the Highways ; in every ſuch 
caſe, the ſaid bridges, if they be without a city or town corpo- 
rate, ſhall be made by the inhabitants of the county ; if within 
a city or town corporate, then by the inhabitants of . ſuch city or 


torun corporate ; if part be in one ſhire, city or town corporate, 


and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhire, cities, 
or towns corporate, * repair 28 part as lies within their 
limits. ſ. 3. 


Bridges broken in the highways. This e an to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 


caſe is not by indictment, but by action. 2 He. 70r. 


Mithin a city or town corporate] It hath 5 queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the repairs of a county 
bridge. 1 Haw. 225. 

5. A tenant at will of an houſe, which adjoins to a 
common bridge, is bound to repair the houſe, ſo that 
tlie publick be not prejudiced by the want of repair, 
although he be not bound to repair as to his landlord. 
L. Raym. 8 56. | 


6. The 


ts 3 


ate 


Bꝛidges. 
6. The freehold of bridges is in him that hath the free- 
hold of the ſoil; but the free paſſage is for all the king's 


liege people. 2 Inft. 705. 


I. Power of the leet to inquire thereof.. 


- Decays of bridges are preſentable in the leet, or torn. 


III. Power of the juftices in ſeffiens. 


Te juſtices, or four of them at the leaſt (1 Q.) ſhall have 
power to inquire, hear and determine in the general ſeſſions, 
of all manner of annoyances of bridges broken in the highways, 
o the damage of the king's liege people, and to make ſuch pro- 


ceſs and pains upon every preſentment, againſt ſuch as ought to 
be charged to make or amend them, as the king's bench uſually 
doth, or as it ſhall ſeem by their diſcretions to be neceſſary and 


convenient, for the ſpeedy amendment of ſuch bridges. 22 Hy/8. 


Cs COD | 

Four of them at the laſt} If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if the 
franchiſe be a county of itſelf, and hath not four juſtices 
(1 2.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law. 2 1nft. 702. 


And to make proceſs) Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are 
in another ſhire; or where the bridge is within a city or 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſaid city ; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
termine ſuch annoyances, being within the fimits of their 
commiſſion : and if the annoyance be preſented, then to 
make proceſs into every ſhire of the realm, againſt ſuch 
as ought to repair the ſame, and to do further in every 
behalf as they might do, if the perſons or lands chargeable 


were in the ſame ſhire, city, or town corporate where the 


annoyance is. 22 H. 8. c. 5. ſ. 5. 

As the king's bench uſually doth] The preſentment at com- 
mon law, might be before the king's bench, or at the aſ- 
Mes. 2 Inſt. 701, fs | 
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any bridges, diſtant from any of the ſaid ends 


Bꝛidges. 
IV. Concerning the 300 foot at tht onds of bridges. 


Such part and portion of the highways, as well within 


franchiſes as without, as lie next adjoining to any ends of 
| by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as of- 
ten as need ſhall require; and the Juſtices, or four of 
them (1 ©.) ſhall have power to inquire, hear and de- 
termine, in the general ſeſſions, all manner of annoyances 
of and in ſuch highways, ſo being and lying next adjoin- 
ing to, any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and. to do in every thing 


concerning the making, repairing, and amending of ſuch 


highways, in as ample manner as they may do for the ma- 
king, repairing, and amending of bridges. 22 * 5, 


J. 9. 


V. Indiftment of bridges, 


1. No money ſhall be applied to the repair of bridges, until 
preſentment be made by the grand jury at the affixes or ſeffions, 


of their inſufficiency, inconvenieney, or want of reparation, 


xx . e. 1 | | 
2. An indictment for not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 


riages, or for horfes, or for footmen only. L. Raym. 1175. 


3. If a man be indicted for that by reaſon of the tenure 
of certain lands he is bound to repair a bridge, it muſt be 
alledged where thoſe lands lie, 2 H. H. 181. 1 


4. Any particular inhabitant of a county, or tenant of 


land charged to the repairs of a bridge, may be made de- 
fendant to an indictment for not repairing it, and be liable 


to pay the whole fine aſſeſſed by the court, for the default of 


repairs, and ſhall be put to his remedy at law for a con- 
tribution from thoſe, who are bound to bear a proportion- 
able ſhare in the charge; for the neceſſity of the caſe re- 
quires the greateſt expedition in caſes of this nature. 
1 Haw. 221. | 
5. It hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 


excuſe themſelves, by ſhewing either that they are not 


bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame; 
and it is ſaid, that in ſuch caſe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea 
1 Haw. 221, nw | 


6. It 


Biidges. 
6. It ſeemeth, that no inhabitant of a county ought to 
be a juror, for the trial of an iſſue, whether the county 


be bound to ſuch repairs or not; and therefore the jury 
muſt come from ſome adjacent county; but by the ſtatute 


of 1 Ann. ft. I. c. 18. ſuch inhabitant may be a good wit- 


neſs. r Haw. 222. | l | 
7. No fine, iſſue, penalty, or forfeiture, upon any preſent- 
ment or indiftment for not repairing bridges, or the highways 
at the ends of bridges, 'ſhall be returned into the exchequer, but 
ſhall be paid to the treaſurer, to be applied towards the ſaid 
repairs, and not otherwiſe. 1 Ann. ſt. 1. c. 18. ſ. 4. | 
8. And no preſentment or indiftment for not repairing 
bridges, or highways at the ends of bridges, fhall be removed by 
r out of the county into another court. 1 An. ft. 1. 
C18. $8: | | 
But a ITE lies to remove an order made by the ju- 
ſtices, concerning the repair of a bridge, purſuant to a 
private act of parliament ; and the juftices ought to re- 
turn the private act upon which their order is founded. 


Dalt, 504, | 


E. 4 G. 2. K. and the inhabitants of Handſiuortb. Upon 


motion to quaſh a certiorari to remove an indictment againſt 
the defendants at ſeffions, for not repairing a bridge; it was 


inſiſted, that by the x An. c. 18. the certiorari is taken 


away. To which it was anſwered, and reſolved by the 


court, that- this act extended only to bridges where the 


county is charged to repair; and that where a private per- 
ſon or 8 5 Is charged, and the right will come in que- 
ſtion, 


- 
. 1 
322 


granting a cerfigrari. And therefore they refuſed to quaſh. 


Ser. 900. 
VI Charges of repairing. 


4 I. Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint two 
ſurveyors, with ſalaries, to ſee the bridges amended. 22 H. 
8. c. 5. 4 EE 


And this buſineſs of ſurveying the bridges, for the more 


convenience, is uſually annexed by the juſtices to the office 
of the high conſtables; for which they have by this clauſe 
power to allow them falaries. 1 


e act of the 5& 6 W. c. 11. had allowed the 
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' Buidges; 


PIII. Manner of repairing. 


Mc It ſeemeth to be clear, that thoſe who are bound ta 
repair bridges, muſt make them of ſuch height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 


it continue in the old channel, or make a new one. 1 Haw. 


221. | 

2. And perſons are not treſpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying thereon the 
requilite materials, 1 Ha. 231, 


3 Purchaſing lands adioining. 


The juſtices at their ſeſſions may purchaſe any parcel 
of land, adjoining or near to any coynty bridge, for the 
more commodious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 


ſurer out of the county rates, by order under the hands 


and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands fo purchaſed, ſhall be conveyed to ſuch perſon or 


perſons as the juſtices in the ſaid ſeffions ſhall appoint, in - 


truſt, for enlarging or rebuilding the ſaid bridges. 14G. 2, 


4 


& Contracting for a term of years. 


By the 12G. 2. c. 29. {. 14. When any publick bridges, 


ramparts, banks, or cops, are to be repaired at the expence 
of the county, the juſtices at their general or quarter ſeſ- 
ſions, after preſentment” made by the grand jury of their 
want of reparation, may contract with any perſon for re- 
building, repairing, and amending the ſame, for any term 
not exceeding ſeven years, at a certain annual ſum. 
In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame, _ | | 
And ſuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. V 
Aud all contracts when agreed to, and all orders rela- 
ting thereto, ſhall be entered in a boek to be kept by the 
clerk of the peace for that purpoſe ; who ſhall keep the 


ſame amongſt the records of the county, to be inſpected by 


any of the juitices at all ſeaſonable times, and by any per- 
n ME 4: Te ANY RC 


faid hrd the king and of his anceſtors, with their horſes, carts, 


cy a 3 _ vv .. » AT v as. 


ſubjects of our Jaid lord the king, upon and over the ſame bridge 


lh Rd. BP as. ah AF EY. 


— 
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ſon employed by any pariſh or place contributing to the 
_ lame without fee. 10 


Indictment for a * out of repair. 


V the eaths 12 good and lawful men of the county 
aforeſaid, then and there fworn and charged to inquire | 
for our ſaid bord the king, and the body of the county aforeſaid, 
it is preſented, that a certain common bridge, over the river 
commonly called bridge, lying and being in the 
pariſh of = in the county aforeſaid, in the king's common | 
1 4 there, leading from the market town of to the | 
market town of + in the ſaid county, altogether and from E- + 
the time whereof the memory of man is not to the contrary, being 
a common 2 highway for all the lieges and ſubjefts of our 


on the 5 in the year of the reign 
0 was, and yet is in great decay, broken, and ruinous, . 


and carriages to go, paſs, ride, and travel at their pleaſure, | 
| 


o that the lieges and ſubjects of our ſaid lord the king, upon 


and over the ſaid bridge with their horſes, carts, and carriages 1 


could not and cannot go, paſs, ride, and travel, without great 
danger, to the grievous damage , nuſance of al the lieges and 


going, paſſing, riding, and travelling, and againſt the peace of © 
our ſaid lord the 5575 his crown and dignity. | 
a 


And that A. O Tate of in the 2 county, gentle- 
man, by reaſon of his «i certain lands lying in the pariſh 
of anda, and elſewhere in the faid county, ought to 
make, repair, and amend the ſail common bridge, as often as | 
and when it ſhall be nece | 

4 Fu that the inhabitants of the county aforeſaid, the | 


e dal whe as aforeſaid being in decay) ought 
1” Ix and fo often as it ſhall be ne- 
12 


3 yy 


Buggery. 
T. Bbscrar (from the Italian bugarone, a buggerer, What i it is, 
this vice being ſaid to have been brought into Eng- 
lang out of Italy by the Lowbards) is a deteſtable and abo- 
minable fin, amongſt chriſtians not to be named, committed. 


by carnal al Ents againſt the ordinance of Ue cteator, 
and 


8 
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Buggern. 
and order of nature, by mankind with mankind, or with 
brute beaſt, or by womankind with brute beaſt. 3 ft. 58. 


The puniſhment, 2. And by the ſtatute of 25 H. 8. c. 6. Buggery com- 


mitted with mankind er beaſt is made felony without be- 
nefit of clergy. And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies. 


3. Which ſaid ſtatute making it felony.generally, there 


may be, acceſſaries both before and after. But thoſe that 
are preſent, aiding and abetting, are all principals. And 


altho none of the principals are admitted to their clergy, 


- L 
: _— 
1 


Derivation of 


burglary. 


yet acceflaries before and after are not excluded from 


clergy. 1 FH. H. 670. | 

4. If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14), it is no fe- 
lony in him, but in the agent only. But if buggery be 
committed upon a man of the age of diſcretion, it is fe- 
lony in them both. 37 2 59. 1 H. H. 670. | 

J. By the articles of the navy (22 G. 2. c. 33.) if any 
gan 4 the fleet fhall commit the unnatural and deteſ- 
table:\m of buggery or ſodomy, with man or beaſt ; he 
ſtall = puniſhed with death by the ſentence of a court 
martia SPN ; p A > 3 b „ 

6. This erime is excepted out of the act of general 
pardon of the 20 G. 2. c. 52 | 

Bullion. See Coin. | 
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Burglarr. 

Offences againſt the houſe of another, which 
fall ſhort of burglary, belong to title Lat: 
ceny, under the head Larceny from the 


+ 


* 


J. What is burglary. © 
II. Reward for convicting a burglar. 


I. What is burglary. 1 

1. THE word burglar ſeemeth to have been brought 
unto us out of Germany by the Saxons, and to be 
derived of the German burg, a houſe, and larron, a thief, 
probably from the Latin, latro, latronis. 


2. Bur glary 


icht 
2 be 


uef, 
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| 2. Burglary. is a felony at common law, in breaking and Definition of 


entring the manſion houſe of anather, in the night, with intent * 


10 commit ſome felony within the ſame, whether the felonivus 
intent be executed or not. Hale's Pl. 79, _ 2 
4. Br eating] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in this caſe; but there muſt be an 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is no breaking, So it is 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the 
laſs of the window, and with a hook or other engine 
5 out ſome of the goods of the owner, this is bur- 
glary, for there was an actual breaking of the houſe. 
E | | 
g 224 yu Hale ſays, theſe acts amount ta an actual 
breaking; opening the caſement or breaking the glaſs 


window, picking open the lock of a door, or putting 


back the lock, or the leaf of a window, or unlatching the 
door that is only latched. 1 H. H. 552. 
At a meeting of the judges upon a ſpecial verdict, in 


January 1690, they were divided upon the queſtion, whe- 
breaking 


ther king open the door of a cupbeard let into the 
wall of the houſe was burglary or no. Concerning which, 
Sir Michael Foſter ſays, with regard, to cupboards, preſſes, 


lockers, and other fixtures of the like kind; it ſeemeth, - 


that, in favour of life, a diſtinction ought to be made 
between caſes relative to mere property, and ſuch where- 


in life is concerned. In queſtions between the heir or 


deviſee and the executor, thoſe fixtures may with pro- 
p_—_ _ be confidered as annexed to, and parts of 
the treehold. 


The law, will preſume, that it was the 


urglary. 


intention of the owner, under whoſe bounty the executor 


claimeth that they ſhould be fo conſidered ; to the end 


that the houſe might remain to thoſe, who by operation 


of law, or by his bequeſt, ſhould become intitled to it, 


in the ſame plight he put it or ſhould leave it, intire and 


undefaced, But in capital caſes, it ſeemeth, that ſuch 


fixtures, which merely ſupply the place of cheſts and 
other G . utenſils of houſhold, ſhould be conſidered 


in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe. 

Foft. 108, 9. | 
M. 8 G. K. and Gray. One of the ſervants in the houſe 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape; and it was 
4 ruled 
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Burglary. 
ruled to be burglary, and the defendant was convicted 
and tranſported, Str. 481. 


By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day or by 


night, without breaking the ſame, with an intent to com- 


mit felony, or being in ſuch houſe ſhall commit any fe- 
Jony, and ſhall in the night time break the ſaid houſe to 

t out, he ſhall be guilty of burglary, and ouſted of the 
— of clergy, in the ſame manner as if he had broken 
and entred the houſe in the night time, with intent to 
commit felony. 

M. 4 G. 2. Jaſbua Cornwal's caſe, He was indicted 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a vent in the houſe, where the 
—_— was committed, and in the night time opened the 
ſtreet door, and let in the other priſoner, and ſhewed him 
the ſide- board, from whence the other priſoner took the 
plate : then the defendant opened the door and let him 
out; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
other. But afterwards at a meeting of all the judges at 
Serjeants-inn, they were all of opinion that it was bur- 


glary in both, and not to be diſtinguiſhed from the caſe 


where one watches at the ftreet end, whilſt another goes 
in and commits the burglary, which hath been often ruled 
to be burglary in both : and upon report of this opinion 
the defendant was executed. Str. 881. | 


And entring] It is deemed an entry, when the thief 


breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe; or 
when he putteth a gun into a window which he hath 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill; this is an entry and break- 
ing of the houſe; but if he doth barely break the houſe, 
without any ſuch entry at all, this is no burglary. 3 
Inſt. 64. 

15 the caſe of George Gibbons, at the Old Baih in June 
1752; Gibbons was indicted for burglary in the dwelling 
houſe of Jobn Allen. It appeared in evidence, that the 


priſoner in the night time cut a hole in the window ſhut- 
ters of the proſecutor's ſhop, which was part of his dwel- 


ling houſe; and putting his hand thro” the hole, took out 
watches and other things, which hung in the ſhop with- 
in his reach: but no entry was proved, otherwiſe than 

2 = errors n 5 


Burglary: 


ed by putting his hand thro? the hole. This was held to be 
burglary, and the priſoner was convicted. Fe,. 107, 8. 
burglary P 
all If divers come in the night to do a burglary, and one 
dy orf them break and enter, the reſt of them ſtanding to 
* watch, at a diſtance, this is burglary in all. 3 It. 64. 
ak The manſion houſe] This includes alſo churches, and the 
5 walls or gates of a walled town. 1 Haw. 103. | 
Mr. Hawkins ſays, all out-buildings, as barns, tables, 
7 dairy houſes, adjoining to a houſe, are looked upon as 
part thereof; and conſequently burglary may be commit- 
5 ted in them: but if they be removed at any diſtance from | 
_ the houſe, it ſeems that it hath not been uſual of late to 
5 proceed againſt offences therein as burglaries, 1 Haw. | 
10% 5; | ö 
0 And lord Hale ſays more explicitly, the manſion houſe | 
he doth not only include the dwelling houſe, but alſo the | 
" outhouſes that are parcel thereof, as barn, ſtable, cow | 
wa houſe, dairy houſe, if they are parcel of the meſſuage, | 
5 tho' they are not under the ſame roof, or joining conti- 4 n 
* guous to it; and fo, he ſays, it was agreed by all the | 
1 judges: but if they be no parcel of the meſſuage, as if a | 
man take a leaſe of a dwelling houſe from one, and of a | | 
A barn from. another; or if it be far remote from the dwel- 
4 ling houſe, and not ſo near to it as to be reaſonably 
4 eſteemed parcel thereof, as if it ſtand a bow-ſhot o 
from the houſe, and not within or near the curtilage of 
* the chief houſe, then the breaking it is not burglary, for 
it is not a manſion houſe, nor any part thereof. x H. 
ef. H. 558, 9. | | | 
28 To break and enter a ſbop, not parcel of the manſion 
or houſe, in which the ſhopkeeper never lodges, but only { 
th works or trades there in the day time, is not burglary, | 
de but only larceny ; but if he, or his ſervant, uſually or | 
*. often lodge in the ſhop at night, it is then a manſion f 
ſe, bau in which a burglary may be committed. 1 H. H. 4 
S3{» 8. | | 1 ve 
3 If is not neceſſary, to make it burglary, that any per- 
_ ſon be actually in the houſe, at the very time of the of- 
ng tence committed. 1 Haw. 103. 3 
he At Newgate ſeſſions, in January 17 50, John Nutbrown, 
* and Miles Nutbreown were indicted for burglary in the 
. dwelling houſe of one Mr. Fakney at Hackney, and ſteal- 
ut ing divers goods. It appeared by Mr. Fatney's evidence, 
"8 that he held this houſe for a term of years not yet expired, 
an and made uſe of it as a country houſe in the ſummer, his 


by chief reſidence being in Londen : That about the latter 
| a end 


— 


end of the laſt ſummer, he removed with his whole fa. 
mily to his houſe in the city, and 1 away a conſi- 
derable part of his goods: That i 

houſe was broke open, and in part rified; upon which he 
removed the remainder of his houſhold furniture, except 
a clock, and a few old bedſteads, and ſome lumber of 
very little value; leaving no bed, or kitchen furniture, or 
any thing elſe for the accommodation of a family. Mr. 
Fakney, being aſked, whether at the time he ſo disfur- 
niſhed his houſe, he had any intention of returning to re- 
fide there, declared that he had not come to any ſettled 
reſolution whether to return or not ; but was rather in- 
Clined totally to quit the houſe, and to let it for the re- 
mainder of his term. The fact the priſoners were charged 
with was ſufficiently proved; and was committed about 
midnight the firſt of January laſt, The court was of 
opinion, that the proſecutor having left his houſe, and 
disfurniſhed it in the manner beforementioned, without 
any ſettled reſolution of returning, but rather inclining 
to the contrary, it could not, under/theſe circumſtances, 


be deemed his dwelling houſe, at” the time the fact was 


committed; and accordingly directed the jury to acquit 
the priſonq; of the burglary, which they did, but found 
them gu 4 17 in ſtealing the clock and ſome other 
ſmall ma. And they were ordered for tranſportation. 
Im the diſtinction is this: Where the owner 
quitteth the houſe, anime revertendi, it may ſtill be con- 
red as his manſion houfe, tho no perſon be left in it; 
many citizens, and ſome lawyers, do ſo from a principle 
of good huſbandry, in the ſummer, or for a long vaca- 
tion. Hut there muſt be an intention of returning, other- 
wiſe "©. be no burglary. FH. 96, 77. 

In the abt] As long as the day continues, whereby a 
man's countenance may be diſcerned, it is called day ; and 
when darkneſs comes, and day light is paſt, fo as by the 
light of day you cannot diſcern the countenance of a 
man, then it is called night. 3 Inf. 63. 

And this doth aggravate the offence ; fince the night is 
the time wherein man is at reſt, and wherein beaſts run 
about ſeeking their prey. Hence in ancient records, the 


e 


twylight was ſignified, when it was ſaid, inter canem & 


lupum (between the dog and the wolf); for when the 
prey. 3 nf. 63. we, 

With intent to commit felony] There can be no burglary, 

but where the indictment both expreſly alledges, and = 
| verdi 


night begins, the dog ſleeps, and the wolf ſeeketh his 


for if it appear, that the offender meant only to commit 


intention to commit a rape, or other ſuch crime, which 


offender in defence of his houſe, there are ſpecial advan- 


2. By the 25 G.'2. c. 36. The charges of proſecuting Charges e OS 


- Burglary: 


verdict alſo nds, an intention to commit ſome felony; 


a treſpaſs, as to beat the party, or the like, he is not 
guilty of burglary. 1 Haw. 105. f 
However, It ſeems the much better opinion, that an 


is made felony by ſtatute, and was a treſpaſs only at com- 
mon law, will make a man guilty of burglary, as much 
as if ſuch offence were a felony at common law; becauſe | 
where ever a ſtatute makes any offence felony, it inci- 
dentally gives it all the properties of a felony at common 
law. 1 Haw. 105. | ; 


. Whether the felonious intent be executed or not] Thus they * 
are burglars, who break any houſe, or church, in the 
ight, altho* they take nothing away. And herein this 
* ah differs from robbery, which requires that ſome- 
thing be taken, tho? it is not material of what value. 
Where a man commits burglary, and at the fame time. _ 
ſteals goods out of the houſe, it is alſo larceny ; and if s © 
he be acquitted of the burglary, he may notwithſtanding, * 
be indicted of the larceny ; for they are ſeveral offences,” 
tho committed at the ſame time, And burglary may be, 
where there is no larceny; and larceny may. be, where 
there is no burglary. 2 2 H. 246. + F | 
3. By the 18 El. c. J. and 3 V. c. 9. Benefit of clergy Punifkment 
is taken away in caſes of burglary, both from the princi- thereof, 
pal, and the acceſſary before; but in all caſes of burglary, 
acceſlaries after muſt have their clergy. 2 H. H. 364. 
1 Haw. 357, 8. F „ 
4. All burglaries and robberies of churches are excepted parzon, 
out of the general pardon of the 20 G. 2. c. 52. e 


* 


II. Reward for convicting a burglar. 2 


4 4% 
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* 
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I. It maybe obſerved, in the firſt place, that it is pro- 1,4emnity ſr WMC 

vided by the 24 H. 8. c. 5. that there ſhall be no forfei- killing bin. 

ture of lands or goods, for killing any perſon that at- 

tempts to commit burglary. - | F 09990] 
But beſides this indulgence to a perſon killing ſuch an 


tages and rewards for apprehending and convicting him in 
due courſe of law; which are as follows: EB 


and convicting a burglar, ſhall be paid by the treaſurer of viding him to 
the county where the burglary was committed, on pro be renburied, 
ducing to him the order of the court for that purpoſe, + 
8 which 


»urglary. 

which the clerk of aſſize, or of the peace, ſhall make 
out, for the fee of 1s. / 11. | 

And- alſo the charges of poor witneſſes appearing on 
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for the order: except in Middleſex, where the ſame ſhall 
be paid by the overſeers of the poor where the perſon was 

8 rom Pprehendet. | 

© pariſh offices fur 3. Every perſon who ſhall apprehend any one guilty of 
taking and con - burglary and proſecute him to conviction, ſhall have a 
2 certificate, without fee, under the hand of the judge, cer- 
tifying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that fuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending ; and if any diſpute 
_ ariſe between ſeveral perſons ſo diſcovering or apprehend- 
ing, the judge ſhall appoint the certificate into ſo many 
ſhares to be divided among the perſons concerned, as to 
him ſhall ſeem juſt and reaſonable. 
. And if any perſon ſhall happen to be ſlain by ſuch bur- 
& glar, in endeavouring to apprehend him, the executors or 
* 1 of ſuch perſon lain ſhall have the like cer- 
e: | | 
+, Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted; for 
which he ſhall have 18. and no more: . 

\ And the ſaid certificate may be once aſſigned over; and 
the original proprietor; or the aſſignee of the ſame, ſhall 
by virtue thereof be diſcharged from all manner of pariſh 
and ward offices, within the pariſh or ward where the fe- 

. lony was committed. 10 C11 V. c. 23. | 
Ligetaking J. And moreover, as a further reward, every perſon 
ns who ſhall apprehend any perſon guilty of burglary, ard 
proſecute him to conviction, ſhall have a certificate under 
: the hand of the judge, without fee, to be' made out and 
8. delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward; and if any diſpute ſhall happen to ariſe be- 
tween the perſons claiming, the judge ſhall by the ſaid 
certificate appoint the ſame to be paid amongſt the parties 
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ſhall ſeem juſt and reaſonable: 

FP 9 And on tender of ſuch certificate to the ſheriff, and de- 
WE * mand made, he ſhall pay to the perſon ſo intitled, the ſum 
1 | of 401. without fee or deduction, within one month after 


r $168, © 23 © rac, 
2 wth tert 5 * * 


their recognizance, by the 27 G. 2. c. 3. on paying 6d, 


claiming the ſame, in ſuch ſhare and proportion as to him 


ſuch tender and demand; on pain of forfeiting double, 
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Burglary, W757 


5. And if any watchman, or any other perſon, be killed, 49 to the ex 
in endeayouring to apprehend any ſuch burglar, his exe- Filled. hae” 
cutors or adminiſtrators ſhall- have a certificate delivered 
under the hand and ſea] of the judge, or of the two next 
juſtices of the peace, of ſuch perſon being. ſo killed; 
which certificate they ſhall, on ſufficient proof before 
them made, give without fee : whereupon, ſuch executor 
or adminiſtrator ſhall be intitled to receive the like ſum of 
401. in like manner. 5 An. c. 31. 1 2. | | 1 

6. And moreover, if any perſon, being out of priſon, 40 l. and a par- 
ſhall commit any burglary, and afterwards diſcover two OO 4,8 
or more the like 3 ſo as two or more be convict- complices, 2 
ed; he ſhall have the like reward and allowance of 401. 
and alſo all other advantages which are given to perſons 
who ſhall apprehend and convict any the like offenders; 
and ſhall alſo have the king's. pardon for all burglaries, 
robberies, and felonies (except murder and treaſon] by 
him committed before. fuch diſcovery made; which par- 
don ſhall be likewiſe a good bar to an appeal. 5 An. 
7. And the ſheriff, on producing the certificates, and 
receipts for the ſaid rewards, may deduct the ſame" on his zz +» 
accounts; and if he have not money in his hands, he 

ſhall be repaid out of the treaſury, on certificate from 

the clerk of the pipe. 5 An. c. 31. .. 3. 8 

Or inſtead of charging the ſame in his accounts, ge # 
may immediately apply to the commiſſioners of the trea- *> 

ſury, who ſhall forthwith repay the ſame without x 

„. „ OC 


9. 


Warrant to apprehend a burglar. I 
| Weſtmorland, 1 To the conſtable of * "I"? 


£ 


ORASMUCH ar A. I. ——-in thy county of 
—yman, hath this day mage informatimund com- 
plaint upon oath, before me J. P. eſquire, one of bis maje/ty's. 
Juſtices of the peace for the ſaid county, that yeſterday in the 
night the dwelling houſe of hun the: ſaid A. I. at— afore- 
ſaid in the county aforeſaid, was * feloniouſly and burglariouſly 
broken open, and one ſilver tankard of the value of 5 I. of the 


Ja. goods and chattels of him the ſaid A. I. feloniouſly and burgla- 

um wy folen, taken, and carried atvay from thence ; and that 

ter he th: juſt * to ſuſpect, and r uſpect, that A. O. late | 
—i the county of ——-labourer, the ſaid felony and 


| burglary did commit : Theſe are therefore, in his ſaidimajeſfty's 


* N 


Burglary. 
name to command you, that inmediately por 7 
do apprehend* be ſaid A. O. and bring him befor 

fewer the premiſſes, and to, be farther dealt withal according to 
law. Herein fail. you not. Given under my hand and ſeal 
the mms day fin the Jour" 


— 


Indictment for proper Pa 


Weſtmorland. 1 jurors for our lid the king upon 
their oath preſent, That A. O. late of 
1 the county of ——— labourer, on the- 
-= ini the ear of the reign of ———at the 
of one in the night of the ſame day, with force and arms, at 
I the county of ———the dwelling houſe of A. I. fe- 
lonioufly and burglariouſiy did break and enter, with intent 
bim the ſaid A. I. of bis goods in the ſame dwelling houſe then 
1 being feloniouſly and burglaruuſly to ſpoil and rob, arid the 
ame goods felonouſly and burglariouſly to fleal, take, "and carry 
ET away ; 1 the peace 7 our © rd the tings his crown 


4 Indiqtment for burglary and larceny. 
1 T HE jurors for our lord th Wo upon 


4 "OR -—in the county, . . 4 


g  bourwof ten and eleven in the night o # the fame 25 with 
force and _ - in the county of|———the dwel- 
: ng ef A I. felontouſly and burglariouſly did break and 
. Ws. . one fa fitoer tankard of the value of 5 J. of the goods 
„ chattels of him the ſaid A. I. in the ſame dwelling houſe 
2 and there feloniauſly. and burglariouſly did ſieal, take, 
and carry awy ; "agdinſ? the peace of our ſaid lord the tings 
TRE and _ 


J cane 9 era 


— 0 


— "I = 8 * 8 2 1220 3 — — 25 — —AB . [ d P ORE 
KE gs rat ey SEES of « S EE * — ii ape MGR ä P rr ape; ace 1 
— ae. DEST. ©. £63 . r Le a N . EY — v n — 3 =" - x A A — ow 
r S e R 3 r == TTT RE 
3 = — EY Eo _— 
= l — 


ee 


e 
e > 2 5 - . 6 Ann, ES < 1 = 
pa 3 S — ren OLE = Sion OED — 24 8 az 4 Tar. oa Et Ln ns nit . 8 f : 5 — a: ; - - om” COS xe 
1 - — rr _ = / RR oo 
* 5 7 * 2 >. 4 C7 ; 


4 
* 


2 ** 


* A r Het 1 Lid - 8 * 
. —.— —— GR —_— - PIES 4 A 2 
he a 8 . - I As 8 ee ITS be San Lat pe E 
S e FT r 5 FO F i 8 SD v4, , AE 2 —. 
r YN wt IS —_— E 4 9 S eee La DEE AE CN a: nd 
—_ 22 ! er | 
6 \ * gi 25 a 3 . 2 ; e 1 1 3 , 8 8 
Pad 4 — a, — * 1, 9 2 * * 
— — — . * We ad 
3 2 Ce rm ͤ — — — . , 022 8 
. „ 8 =: _ Ny WEE. ; I o ,. 8 2 — * — * — 
3 gh £2.88 r ö x. F . 4 ; L * : = 
7A « LOR ; "Pp es 7, 2528 ! _ "= 5 ; 4 2 KT! 
< * 4 ASL X "I h | Y 1 * . nw 
* 1 115 "= A . 1 eng , 


£ 3 apts 


3 Burning. 


by night er by day, is felony at the common law. 1 
Haw. 165 * * 

alien and voluntarily] For if it bolone by miſ⸗ 
>= Ne . 67. 


—— 


mar 


ee 


1 * . 


1. Aliciouſly and voluntarily. burning the houſe of another, 
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fender is guilty of felony, notwithſtanding the fire after- 


by certiorari, it was held by three juſtices, againſt the 


Burning. 
Yet if a man maliciouſly intending only to burn one 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
licioufly burned the houſe of that other ; for where a fe- 
lonious deſign againſt one man miſſeth its aim, and 
takes effect upon another, it ſhall have the like conftruc- 
tion as if it had been levelled againſt him who ſuffers by 
it. 1 Haw. 106. 5 755 | 


Burning] Neither a bare intention to burn a houſe, nor 
even an actual attempt to do it by putting fire to a part 
of a houſe, will amount to felony, if no part of it be 
burned; but if any part of the houſe be burnt, the of- 


wards be put out, or go out of it ſelf, x Haw. 106. 


The hauſe] Not only a manſion houſe, and the principal 
parts thereof, but alſo any other houſe, and the out- 
buildings, as barns and ſtables adjoining thereto; and mu 
alſo barns full of corn, whether they be adjoining to any _ "nm 
houſe or not, are ſo far ſecured by law, that the mali? 
cious burning of them is felony at common law. x x 
Haw. 105. | | 5 

Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 
or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn= 
ing the ſame: Alſo, that it ſeems the much ftronger opi- | 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it ; and the offender 
may be ſeverely fined, and impriſoned during the king's 
bai and ſet on the pillory, and bound to his god 
behaviour. 1 Haw. 106. _ 8 

And ſo it was in Holmes's caſe, M. ro Cha." Holmes 
was indicted at Newgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in London for ſix years, 
remainder to another for three years, reverſion to the cor- 
poration of Haberdaſbers in fee, did burn the ſaid houſmdm. 
And the indictment being removed into the king's 1 „ 


n 
Linn 


opinion of Croke juſtice, that it was not felony to burn a 
hauſe whereof be was in poſſe by virtue of à leaſe for 
» the burning of a houſe is not fe- 


. ö For hey ſaid the | | 
ny, unleſs it be the'houſe'of gether. Wherefogs he 
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Burning. 
diſcharged of the felony. But becauſe it was an exorhi- 
tant offence, they ordered, that he ſhould be fined 5001. 


1 to the king, and impriſoned during the king's pleaſure; 
. and ſhould ſtand upon the pillory, with a paper upon his 
„ * head ſignifying the offence, at Veſiminſter, and at Cheap- 
ny fide, upon the market day, and in the place where he 
= committed the offence; and ſhould be bound to his good 
45 . = behaviour during life. Cro. Car. 376. | 

___ In the caſe of of Elizabeth Harris, at Ayleſbury, Lent aſ- 
._ ſizes 1753, before Mr. juſtice Deniſon ; Elizabeth Harris, 
9 WM a girl of 14 years of age, and of ſufficient underſtanding 
Mt for her years, was indicted for maliciouſly ſetting fire 
WA: 4 to and burning a dwelling houſe, in the poſſeſſion of Ed- 
"+ |, ward Stokes : and Anne, the wife of William Courſe, was 
1 3/ ' 3 indicted as an acceſſary to the felony before the fact. 


'.}, I be priſoner Elizabeth Harris was the daughter of the 
R_ 7 priſoner Anne by a former huſband, Jahn Harris. It ap- 
peared in evidence at the trial, that John Harris died 
=. ſeized of the equity of redemption of this houſe and of an- 
other adjoining to it, ſubject to a mortgage term for 201. 
and that the equity deſcended to his eldeſt ſon, a child 
left with other children under the care of their mother 
the priſoner Anne; who was intitled to dower out of theſe 
\ houſes, but no dower was ever afligned : That Anne, ha- 
<4 ; | ving the care of her ſon and his eſtate, let theſe houſes to 
4 1 Stokes at the rent of 51. a year, and received the 
| rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe li- 
ved: That the was denied ſuch relief, on account of 
theſe houſes; the pariſhioners inſiſting, that the overſeers 
of the poor ſhould be let in to the receipt of the rent, be- 
a e ſhe ſhould be intitled to any parochial relief: That 
=. | . . thereupon ſhe frequently declared, ſhe would ſet the hou- 
| * Ang on fire, if the pariſh did not relieve her; that ſhe 
nhn.acd young children, whom the pariſh could not puniſh, 
tho they might puniſh her; and ſhe would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
18 houſing down: And many other declarations of the like 
10 Feind ihe made, which diſcovered an obſtinate reſolution 
1 in her to burn the houſes, rather than ſubmit to the 
tdeterms the pariſhioners inſiſted on. It appeared farther, 

| tat the priſoner Elizabeth ſet the houſe on fire by the di- 
rection of her mother the priſoner Anne, who went from 
home on purpoſe to * abſent at the time the fact was 
committed; and that H other houſe a The 
jury, found both the priſoners, guilty. But a doubt ariſing 
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£ Burning. 


houſe, Mr. juſtice Deniſon thought proper to reſpite judg- 

ment, in order to take the opinion of the judges on the 
caſe,—Fuly 2d, 1753, at a meeting of the judges, it 
was unanimouſly agreed, that both the priſoners are guilty 
of felony. The only doubt was, with regard to the inte- 
reſt the priſoner Anne had in the houſe ; and it was groun- 
ded on the reaſoning in Holmes's caſe: for had ſhe had 
ſuch eſtate in the houſe as would have cleared her of the 
charge of felony ; the priſoner Elizabeth, who acted by 
her directions, could not have been guilty of felony. 
But all the judges agreed, that the priſoner Aune's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's caſe. Holmes had the poſſeſ- 
ſion by legal title, and during the continuance of his leaſe 
could maintain his poſſeſſion againſt all mankind; and 
therefore the houſe might in a limited ſenſe be called his 


own, But in the preſent caſe, the poſſeſſion was in Ed. 


ward Stokes, under a demiſe from Anne in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stokes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 


it being a bare right of action. Mr. juſtice Deniſon ſaid, A 


that he had no doubt upon him from the beginning. But 
it being a new cafe, and ſome of the bar being doubtful, 
be thought it adviſable to take the opinion of the judges, 

At the next aiſizes, judgment of death was pro- 
nounced upon both the priſoners ; and Anne the mother 
was executed. But Elizabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy on condition of tranſportation, = 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been ſeized of the 
freehold and inheritance of the houſe, and Stokes in poſ- 
ſeſſion under a leaſe, it would have been felony in Aune 
to have burnt it: otherwiſe all tenants and their con- 
cerns would be very much at the mercy of. their lang- 
lords. And the principle the three judges went upon in 
Helmes's caſe, doth ſeem to warrant this opinion. They 
conſidered the houſe then under conſideration as the pro- 
perty of Holmes, as his own houſe, by reaſon of the eſtate 
he had in it under his leaſe, Croke (who differed from 
them) did not diſpute the principle, but argued againſt | 


the concluſion the other judges drew from it. And if; 
| this be ſo, Mr. juſtice Foſter ſays, he does not ſee why © © 


it may not with ſtrict legal pt@priety be ſaid of a rever- 
ſioner, hd could maliciouſly ſet re to houſes in the 


poſſeſſion of his tenants under leaſes from himſelf or his 


3 anccſtors, 


Ti Y 


\ —— . * . 
þ . FP 
1H * j 1 
. Gs | . 
- "I 8 7, 1 


4 


Burning. 


judgment in Holmes's caſe, to fay no more of it, was a 
very merciful judgment, The houſe might with ſtrict 
legal propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, one 
temporary and limited, the other abſolute and perpetual ; 
like the perfon to whom goods are delivered, and the ad- 
ſolute owner thereof, in the caſe of larceny. Note, 
it was ſtated in this cafe, that the daughter, who com- 
1 mitted. the fact at the inſtigation of the mother, was of 
"= the age of 14, and of ſufficient diſcretion, But if the mother 
| had employed, as ſhe threatened ſhe would, the leaft of 
her children; then he muſt have been indicted as the 
principal, fince the child not being of years of diſcretion 
was innocent. Foyt. 113, 349. a 
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By flatute : | 
- 0h; 2 bo dwel- No perſon who ſhall be found guilty for wilful burnin 
com bars. Of any dwelling houſe, or barn. wherein any corn ſhal 
-# > be, nor perſons abetting, procuring, helping, maintain- 
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| 9 « , ME, 3 3 the ſame fhall be admitted to the be- 

1 2X Enefit of clergy. | | 
I Fi * There hath been much learned debate, how far theſe 
SH - Afatutes, which are repealed by 1 Ed. 6. c. 12. are re- 
WY: | | vived by 5 & 6 Ed. 6. c. 10. But as the ſame is enacted 
10 in effect by other ſubſequent ſtatutes, it is now not 


very material. | 
By the 4& 5 P. & M. c. 4. Every perſon who fhall 
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fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the fame, ſhall not 

have the benefit of his clergy. | 
But acceſſaries after ſhall have their clergy. 1 H. H. 
ring 77 Ran UD Whoever ſhall wilfully and of malice burn, or cauſe 
xk of corn, to be burned, or aid, procure, or conſent to the burning 
wt northern of any barn, or ſtack of corn or grain, within any of the 
* counties of Cumberland, Northumberland, N eftmorland, and 
Dureſine, ſhall be guilty of felony without benefit of 
clergy. And juſtices of the peace in ſeſſions may hear 

and determine the ſame. 43 El. c. 13. | 
Baroing is the 4. If any perſon ſhall in the night time, maliciouſly, 
| | wi 4 Wy unlawfully, and willingly burn, or cauſe to be burned 
eee, houſes, or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
WET | barns, or other houfes or buildings, or kilns; he ſhall be 
guilty of felony, but willfour corruption of blood, -or 
iſinheritance of heirs; © 1 
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anceſtors, that he burned the houſes of another. The 


2. By the ſtatutes of 23 H. 8. c. 1. and 25 HB. @ 3. 


maliciouſly command, hire, or counſel any perſon, wil - 


2 


* 


1 4 


AT T0 3. e 


as ſhall be ſuſpected thereof, and take their examination: 


common gaol, till he ſubmit to be examined upon oath: 


_ for the damages ſuſtained (not exceeding 2001.) 


And the judges of affize, or three juſtices of the peace 
(1 L:) may determine the ſame, ſo that the profecution 
be within fix months: _ | | 
And the ſaid juſtices, on requeſt of the party injured, 
Mall iſſue their warrant for apprehending all ſuch perſons 


And ſhall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath; yet ſo, as no perſon to be examined 
ſhall be proceeded againſt for any offence, concerningwhich 
he ſhall be examined as a witneſs and fhall upon his exa- 
mination make a true diſcovery : | : 

And if ſuch witneſs, being duly ſummoned, ſhall refuſe 
to appear, or to be examined, they may commit him to the 


And they ſhall iſſue warrants for ſummoning jurors: 80 
And if any perſon, being found guilty (in order to avoid | 


his election to be tranſported, the court ſhall cauſe judg- =» 

ment to be entred that he be tranſported to ſome of the _ 
Plantations (to be mentioned in the judgment) for ſeven | 
years; and if he ſhall return before the expiration of the - 
term, he ſhall ſuffer death as a felon, and as if no ſuch bY 
election to be tranſported had been made by him. 22 


judgment of death, or execution tbereupon) ſhall make 3 | 


99 23 C. i G 7. 


5. By the 9 G. c. 22. commonly called the Black act, Burning by tha 
{ ich is inſerted more at length under the title Black act; ]) Black AR. 

f any perſon ſhall ſet fire to any houſe, barn, or outhouſe, 
or to any hovel, cock, mow, or ſtack of corn, ſtraw, hay, 


or wood; [And by the 10 G. 2. c. 32. f. 6. If any perſon 


Mall wilfully and OP ſet on fire any mine, pit, or 
delf of coal or cannel coal; which offence, by /. 4. of 


cis act, is incorporated with the offences in the Black act] 


he ſhall be guilty of felony without benefit of clergy. 4 
And the hundred ſhall be chargeable, as in caſes of rob- 


nd if any perſon fhall apprehend, or caufe to be con- 
victed, any offender, and ſhalt be killed, or wounded fo as 
to loſe an eye or the uſe of a limb in endeavouring to ap- 
prehend him; on proof thereof made at the ſeſſions, and 
on certificate thereof from thence, he ſhall be intitled to 2 
the ſum of 50 l. to be paid by the ſheriff in 30 days, the _ 


fame to be repaid to him out of the treaſury. 


And by the 20 G. 2. c. 52. All offences of ſetting fire 
to any houſe, barn, or outhouſe, or to any hovel, cock, 
mow, or ſtack of corn, ſtraw, hay, or wood, are excepted 
out of the general pardon. i | 


84 N 6. Such 


Burning. 4 


LE  Hovuſeburning 6. | 

not bailable. are not bailable by juſtices of the peace. 3 Ed. 1. x 5. 
2 Inſt. 189. | WT Ee 

7. If any ſhip officer ſhall wilfully burn the ſhip to 


Burning — ſhip. : 


which he belongeth, or procure the ſame to be done, to 
* the prejudice of the owner of the ſhip or goods, he ſhall 


IVEY: : | 
And by the articles of the navy, 22 G. 2. c. 33. Every 
Zine, or ſtore of powder, or ſhip, boat, ketch, hoy, or veſ- 
ſel, or tackle or furniture thereunto belonging, not apper- 
taining to an enemy or rebel, ſhall be puniſhed with death, 
by the ſentence of a court martial. Art. 25. 
ing wooa g. If any perſon ſhall, by day or by night, in a riotous, 


i growing. open, tumultuous, or in a ſecret and clandeſtine manner, 
1 5 forcibly, or wrongfully and maliciouſly burn any wood, or 
We 1 ſprings of wood, or coppice wood, he ſhall be guilty of 
ik. 4 | * felony. 1 G. A. 2. C. 48. 6 E. c. 16. 

1 | And any two juſtices, or the juſtices in ſeſſions, may 


0 Fe the offender to be apprehended, and hear, and de- 
termine, and adjudge the offence. 6 C. c. 16. 

But if the * is not known, then the perſon in- 
jured ſhall have ſatisfaction from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 


__ 
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$34 i by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
HR jt cannot be known by the verdict of aſſize or jury who 
FF 3 * | did the fact, the towns near adjoining ſhall be diſtrained 
4 5 to levy the hedge at their own coſt, and to yield damages) 
'F = unleſs the offender be by ſuch pariſh, town, or place, 

1 | convicted in fix months. 6 C. c. 16. | 
Burning ling, 9. No perſon ſhall on any mountains, hills, heaths, moors, 
— furge or foreſts, chaſes, or other waſtes, burn between Feb. 2. and 


June 24. any grig, ling, heath, furze, goſs, or fern; on 
pain of being committed to the houſe of correction for any 
time not exceeding one month, nor leſs than ten days, 
there to be whipt, and kept to hard labour. 4 & 5 2 
b. 23. 11. | | | 
Burning gofs, 6. 40 any perſon ſhall ſet fire to, burn, or deſtroy any 
forze, or fern in goſs, furze, or fern, in any foreſt or chaſe without con- 
foceſts. ſent of the owner or perſon chiefly intruſted with the euſ- 
tody of ſuch foreſt or chaſe, or of ſome part thereof, or 
ſhall be aiding therein, and being brought before a juſtice, 


' witneſs, or on view of thejuſtice, he ſhall forfeit not exceed- 


— 


f " * 


6. Such as be taken for houſeburning feloniouſly done, 


| be guilty of felony without benefit of clergy. ' 1 An. 


perſon who ſhall unlawfully burn or ſet fire to any maga- 


ſhall be thereof convicted by confeſſion, or oath of one 
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LE 


ing 51.” nor leſs than 40s. half to the informer, and half 
to the poor; if not forthwith paid, to be levied by diſtreſs ; 
and if no ſufficient diſtreſs can be found, the juſtice ſhall 
commit him to the common gaol for any time not exceed- 
ing three months, nor leſs than one month. 28 C. 2. 
c. 19. L. 3. oy 1 ; h 
11. If any perſon ſhall maliciouſly, willingly, and un- Burning a laden 
lawfully, burn or cauſe to be burnt, any wain or cart, la- © or fre 
den with coals, or with any goods or merchandizes ; or wes 
any heap of wood prepared, cut, or felled for making coals, 


billets, or talwood, he ſhall forfeit treble damages to the 4 
party grieved, to be recoyered by action of treſpa's; and 1 
alſo 10 J. as a fine to the king. 37 H. 8. c. 6. , 4. 1 


12. If any ſervant, thro negligence or careleſſneſs, ſhall Puniſhment o' a 
fire or cauſe to be fired any dwelling houſe, or outhouſe or 3 5 
houſes, and be thereof convicted on the oath of one wit- 
neſs before two juſtices, he ſhall forfeit 100 l. to the 4 
churchwardens of the pariſh where the fire ſhall happen, 
to be diſtributed by them to the ſufferers, in ſuch propor- 
tions as to them ſhall ſeem juſt; and if he do not pay the 
ſame immediately on demand of the churchwardens, the 
ſaid juſtices ſhall commit him to ſome workhouſe or houſe 
of correction for eighteen months, there to be kept to 
hard labour, 6 An. c. 31. | 5 
13. By the commiſſion of the peace, any juſtice may Threatning to 
cauſe to come before him, all thoſe who to any of the people burn a houſe. 
concerning the firing of their houſes have uſed threats, to 
find ſufficient ſecurity for the peace or their good behavi- 
our towards the king and his people; and if they ſhall re- 
fuſe to find ſuch ſecurity, may cauſe them to be ſafely kept 
an the king's priſons, until they ſhall find ſuch ſecurity. 


Burying in Woollen. See Woollen Manu⸗ 
| fature, | 


4s 


Butchers. 


1. NO perſon, uſing the trade of a butcher, ſhall ſell, Not to («ll fat 
offer, or expoſe to ſale, by himſelf or any other, Attle alive. 

any fat oxen, ſteers, runts, kine, heifers, calyes, ſheep, or 
lambs alive; on pain of forfeiting double value, half to 
the king, and half to him that will ſue. 15 C. 2. c. 8.» _ | 

2. If any butchers ſhall conſpire not to ſell their victuals Conſpiring to 
but at certain prices ; every ſuch perſon ſhall forfeit for the Shy price of 

De firſt 
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| to kill or 
2 = — day, he ſhatl forfeit 6 s. 8 d. one third to the informer, and 
a = 


Not to water 


__” 


775 and Auguſt; on pain of 3s. 4 d. for each offe 
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firſt fence 101. to the king, and if not paid in fix days, 
he ſhall ſuffer twenty days impriſonment, and ſhall only 
have bread and water for his ſuſtenance ; for the ſecond 


offence 201. in like manner, or the pillory; and for the 


third offence 401. or pillory, and the loſs of an ear, and 


to be taken as a man infamous, and not to be credited in 


any matter of judgment. And the ſeſſions or leet may de- 


termine the ſame. 2 & 3 Ed. 6. c. 15. 


3. No butcher ſhall flay any beaſt within ary walled 
town, except Carlifle and Berwick; on pain of forfeiting 
for every ox 12 d. every cow and other beaſt Bd. half to 
the king, and half to him that will ſue. 4 H. 7. c. 3. 

4. A butcher that felleth fwine's fleſh meazled, or fleſh 


dead of the murrain, hall for the firſt time be grievouſly 
amerced, the ſecond time fuffer judgment of the pillory, 
the third time be impriſoned and make fine, and the fourth 


time forfwear the town, Ordinance for bakers. Haw, 
Stat. V. 1. p. 181. EE. 


5. Tf any butcher ſhall kill or fell any vidual on the lord's 


two thirds to the poor, on conviction before one juſtice, on 
his own view, or confeſſton, or oath of two witneſſes, to be 


| levied by the conſtable or charchwarden. 3 C. c. 1. 


6. No butcher ſhall water any hide, except e, 
| Ace. 
. e. 22. /. 2. one third to the King, one third to the 


Informer, and one third to the town or lord of the liber- 
ty 


1 
t kl bas or leet may hear and determine the 
ſame. /. 50. 


Or, any two juſtices, near the place; may (in three 


months after the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 


given, may examine the witneſſes on oath, and give judg - 
ment, and iſſue warrants under their hands to levy the pe- 
nalty by diſtreſs; and, if not redeemed in fix days, the 


ſame to be ſold. They may alſo mitigate the penalties, ſo 
as they reduce them not to leſs than a fourth part, over and 
above the coſts and charges. And any perſon aggrieved 


may appeal to the next ſeſſions, who may finally deter- 


mine the ſame; and, in caſe of conviction, iſſue warrants 
for levying the penalties. 9 An. c. 11. /. 36. 7 

7. No butcher ſhall put to Tale any hide putrified or rot- 
ten; on pain of 38. 4 d. for each offence, in like manner. 
1 F. c. 22. 7 2. 7 : 
* | 8. No 
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8. No butcher ſhall be a tanner or currier; on pain of Exerciſing 
68. 8 d. a day, to be recovered and levied in like manner, e of pe 
t J . 22. ta, 25. 3 i "=. 
9. If any rawhide ſhall wilfully or negligently be gafhed, Gzbing bides, 

in the flaying thereof; or being gaſhed, be offered to fals © 
by any butcher or other; the offender ſhall forfeit 28. 6d. 
for ſuch hide, and 18. for a calf ſkin; half to the poor, 
and half to the informer : To be levied by two juſtices in 


like manner. 9 An. c. 11. J II. 


Butter and cheeſe, 
For licence to be a badger, lader, kidder, car- 
rier, buyer, or tranſporter coaſtwiſe, of butter 
and cheeſe ; ſee the title Bangers. 
L. Concerning the packing, weight, and goodneſs of 
butter. f 


IT. Concerning ingroſſing and regrating of butter 


III. Concerning the ſhipping of butter and cheeſe for | 
London. 4 
IL. Exporting of butter and cheeſe. * = 


V. Importing of butter and cheeſe. | 
I. Concerning the packing, "weight, and goodneſs of 
Butter. f 


15 E farmer and other perſon packing up butter weicht of the 4 
L for ſale, ſhall ſet upon every firkin and caſk, when cal to be 4 

the ſame is fully ſeaſoned in water, a continuing viſible 

mark of 'the juſt weight of the empty caſk; on pain of 

forfeiting for every offence the ſum of ten ſhillings for 

every hundred weight of butter otherwiſe packed, and ſo 

proportionably for a greater or leſſer quantity; half to the 

churchwardens and overſeers for the uſe of the poor, and 

half with double coſts to him who ſhall ſue for the ſame in 

ſeſſions, by action of debt, indictment, information, or 

preſentment, 13 & 14 C. 2. c. 26. /. 5, 6. 2 Ss | 

2. Alſo every potter ſhall ſet upon every pot which he Weight of « got 

ſhall ſel] for packing up butter, the juſt weight of the pot merken. 
when it is burnt, together with the fir) letter of his 1 * 

* * | | ian 
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Butter and cheeſe. 


ſtlan name, and his ſurname at length; on pain of xs, 
And no perſon ſhall expoſe to ſale any butter packed up in 
* any pot not ſo marked, on pain of 25. for every ſuch pot. 
| To be recovered and applied in like manner. 13& 14 
" & C. 2. c. 26. / 6. 1 7 | 
n 3 r of butter ſhall contain 112 pounds, 
goodneſs, an 


and every firkin 56 pounds neat, or above: every pound 
containing 16 ounces, beſides the tare of the caſk, of good 
and merchantable butter ; and every pot of butter ſhall 
contain 14 pounds neat, or above, beſides the weight of 
the pot; | TY 
And no butter which is old or corrupt ſhall be mixed or 
packed up with any butter which is new and ſound ; 
Nor any whey butter ſhall be packed or mixed with any 
butter made of cream; 5 #0 | 
_ And every caſk or pot of butter ſhall be of one ſort and 
goodneſs; . 8 | 
And no butter ſhall be ſalted with any great ſalt, but 
ſhall be ſalted” and ſaved with ſmall ſalt; nor more ſalt 
ſhall be intermixed with it than ſhall be needful for its 
preſervation : 8 3 | 
On pain that every owner, farmer, or packer of but- 
ter, not putting up in each kilderkin, firkin, and pot, to 
be ſold or expoſed to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butter ſo falſe packed ; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leffer quantity of butter than as 
above, ſix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
| applied as aforeſaid. 13 &. 14 C. 2. c. 26. ,. 2. 
Owner to ſet his 4. And when the farmer or other perſon hath filled the 
name on the caſk with butter, he ſhall, * beſides the former mark of the 
us weight of the caſk, ſet alſo on the caſł the firſt letter of 
his chriſtian name, and his ſurname at length with an iron 
brand ; on pain of forfeiting for every offence the ſum of 
10 8. for every hundred weight of butter otherwiſe packed, 
and for more or leſs proportionably ; to be recovered and 
applied in like manner. 13 C 14 C. 2. c. 26. / 5. 


Cheeſemonger to 5 And every cheeſemonger and other who ſhall ſell any 


deliver due quan- kilderkin, firkin, pot, or other caſk of butter, ſhall deliver 

tity and quality. therein the full quantity and due quality; or ſhall be liable 
to make ſatisfaction, according to the price thereof. 13 
ee. . 6. 

6. And no cheeſemonger or other perſon ſhall repack 

for ſale, any butter, in any kilderkin, firkin, or other 

caſk, or pot, on pain of forfeiting double value thereof; to 


- 


fore one juſtice, by oath of one witneſs, or confeſſion, he 


_ perſon or perſons; 


* © 


Ed 


* 
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be recovered and applied in like manner. 13 & 14 C. 2. 


c. 26. 6. 5 | . : 
37. the proſecution for the offences above, ſhall be com- In what time 


menced in four months after the ſale of the butter. 13 3 


814 C. 2. % 6. 7. eee "DER 4 
8. But provided nevertheleſs, that no ſeller of butter e a N 
ſhall be charged with any of the ſaid penalties, after the buyer bath ap- 
buyer hath bought the butter and approved it. 4 W. c. 7. proved it. 

. 
9. And for preventing any fraud in the ſeller, after the Fraud after ſale, 


a 8 


factor or buyer hath bought the butter, the ſaid factor or * 2 
buyer ſhall ſet his ſeal, or mark, or name upon it, or 

upon the caſk; and if it ſhall be afterwards exchanged or 

opened, and the caſk changed, or any bad butter mixed 

or packed up with good butter, or any other fraud be 
committed by the ſeller; and he be convicted thereof, be- 


ſhall forfeit 20s. for every firkin and offence, to be le- : 
vied by the conſtable, by diſtreſs, and to be diſtributed 9 
by the juſtice, half to the churchwardens and overſeers | 
for the uſe of the poor, and half to the informer. 4. | 


Co 7s fe | 

But any perſon aggrieved may appeal to the ſeſſions, gi- 
ving 201. bond to the party, to pay coſts (in a month af- 
ter) if/he is not relieved on his appeal. id. f 10. 


EY: oncerning ingroſſing and regrating of butter and 


cheeſe. | | 


There is nothing relating to the reftalling of butter 


and cheeſe, different from the foreſtalling of other goods; 


which may be ſeen under the general title of foreſtalling. 


But as to ingrofling and regrating the ſame, it hath been 


enacted as followeth : . FER. | 

1. By the 3 & 4 Ed. 6. c. 21. No perſon ſhall buy to Not to be (ola 
ſell again, any butter or cheeſe, unleſs he ſell the ſame eng. byes. 
again by retail in open ſhop, fair, or market, (or victual- * 
lers in their houſes), and not in groſs; on pain of double 
value, half to the king, and half to him that will ſue. 

And the word retail ſhall be taken only where a weight 
of cheeſe (viz. 225 pounds, in ſome places'256, in others 
336 pounds, Dalt. c. 112.) or a barrel of butter, or leſs 
quantity, and not above, ſhall be ſold at any time to any 


2. And by the 5'& 6 Ed. 6. c. 14. Whoſoever ſhall Ingroffng, 
ingroſs or get into his hands any butter or cheeſe, to ſe 
the ſame again, ſhall be fined an ingroſſer. . 3. 
3 3 BS 3. Bu 


* 


Pr 


+ 


3. But the buying and falling again of any butter or 
a by any licenſed badger, Ee i or carrier, 
ſhalh net be deemed regrating, 5 & 6 Ed. 6. c. 14. . 7. 

4. And nothing in theſe two acts ſhall extend to cheeſe- 
mongers and tallowchandlers in London and Heftminſter, 
for what they ſhall felt for victualling of ſhips, or for what 
ſhall ſell in their ſhops or market, not exceeding 


four weights of cheeſe, and four barrels of butter. 21 5. 


Co 22. 
3 Provided, chat if the juſtices of the peace in any coun- 
" ty, in their quarter ſeſſions, ſhall declare that the ſaid 
| traders. in -butter and cheeſe ſhall forbear to buy any in 
ſuch. county for any time, and they do buy within that 
time, and ſell the ſame. by retail, they ſhall not have the 
benefit of this act. id. 


II. Concerning the ſhipping of butter and cheeſe for 
ee 


No undue pre- 1. Every warehouſekeeper, weigher, ſearcher, or ſhip- 
_—_ per of butter and cheeſe, ſhall receive all butter and cheeſe 
| that ſhall be brought to him, for the London cheeſemongers, 
and ſhip the ſame without undue preference; and ſhall have 
for his pains 28. 6d. for every load: and if he ſhall make 
default, he ſhall, on conviction before one juſtice, an oath 
of one witneſs, or confeſſion, forfeit for every firkin of 
butter 10 8. and for every weigh of cheeſe 55. half to the 
churchwardens and overſeers for the uſe of the poor, and 
half to the informer, to be levied by the conſtable by di- 
fei and fale. 4 N r. J. £4 © -& £1 
Book ofentry, 2. And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 28. 6d. for every brkin 
of butter, and weigh of cheeſe, to be levied and applied 
in like manner; and for want of diſtreſs, to be commit- 
ted till paid. 4 V. c. 7. ſ. 5. . 
Maſter of « fhip 3. A maſter of a ſhip refuſing to take in butter or 
hn, 5 0H cheeſe, before he is full laden (except it be a cheeſe- 
r's own ſhip ſent for his own goods), ſhall forfeit 
for every firkin of butter refuſed 5s, and for every weigh 
of cheeſe 28. 6d. to be levied and applied in like manner. 
4 . b. 2. . 6. 1 WW 
Appeal, | 4. Perſon aggrieved by the determination of the juſtice, 
may appeal to the next ſeſſions, giving 20}. bond, with | 
one or more ſureties, to the party, to pay coſts (within a 1. 
month after) if he is not relieved on his appeal. 4 W. 5 
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Butter and cheeſe. 


6. But this act ſhall not extend to any warehouſe in Exception. 


Cheſhire or Lancaſbire. 4 W. c. 7. 1. 9. 
IV. Exporting of butter and «þeeſe. 


c. 8. 
V. Importing of butter and cheeſe. 


Buy the 32 C. 2. c. 2. No butter or cheeſe ſhall be Importation; 5 
imported from Ireland. | 0 


But by the 3 G. 3. c. 20. The importation of ſtale 
and dirty butter, not fit to eat, called greaſe butter from 
Ireland, ſhall be permitted for five years, duty free; pro- 


5 | vided it be duly entered at the cuſtom houſe. 


And if any ſuch greaſe butter ſhall be ſtopped or feized 
by any officer of the cuſtoms, under pretence of its bein 
fit to eat, or otherwiſe as not coming within the meaning 
of this act; two juſtices, within 14 days after application 
to them made, may hear and determine the ſame z and 
for that purpoſe, if they think fit, may inſpect the butter 
in queſtion ; and alſo may call before them, and examine 
on oath, any two reputable perſons, dealers in butter, one 
whereof to be choſen by the importer or proprietor, and 
the other by the officer; and alſo ſuch other witneſſes as 
ſhall be defred by either party. And their determination 
ſhall be final; without any certiorari to be allowed. 

And by the 5 G. 3. c. 1. Butter (not being greaſe but- 
ter) may be imported from Ireland for 12 months from the 
commencement of the ſaid act; on paying at the port of 


importation 4 d. falt duty for every hundred weight. 


Note; There are ſpecial directions in the act of 8 G. 
c. 27. concerning the ſelling of butter in the city of York, 
and in the act of the 17 G. 2. c. 8. concerning the ſame 
in —_ Malton ; which are not general enough to be here 
inſerted. =o . d V 


Buttons. 
Nr, ſhall ſell.or offer to ſale, or import, any Foreign buttons, 
1 foreign bone-lace, cut-work, imbroidery, fringe, 
band ſtrings, buttons, or needle- work, made of thread 


and 


Butter and cheeſe may be exported cuſtom free. 3 l. Erportatioa.] 
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Wood buttons, 


' forfeit the ſame and 501. and the importer ſhall forfeit the 


And on complaint and information given to a juſtice of 


next that occurs, is the ſtatute of 4 G. c. 7. which in the 
2 2; ſtatutes at large is a looſe, injudicious, and ungrammati- 


Buttons. 


and ſilk, or either of them, or any foreign buttons what- 
ſoever; on pain that he who ſhall, offer them to ſale ſhall 


ſame and 100 I. half to the king, and half to him that 
mal ne. 13& 14 C. 2. c. 13. / 2. 4. c. 10. |. 2. 


the peace, at times reaſonable, he ſhall iſſue his warrant 
to the conſtable, to enter and ſearch for ſuch manufactures 
in the ſhops being open, or warehouſes, and dwelling 
houſes of ſuch perſons as ſhall be ſuſpected, and to ſeize 


the lame. 13 C14 C. 2. c, 13. K M . 10. 
2. 8 3 8 2 R 
And Engliſb bone- lace, needlework, point, or cut- 


work, may be exported cuſtom- free. 11 & 12 
1 
* No perſon ſhall make, ſell, or ſet on any buttons 
made of wood only, and turned in imitation of other but- 
tons; on pain of 40s. a dozen, half to the king, and 
half to him that ſhall ſue in any court of record. 10 W. 
Grate: | | 
Made of wood only] H. 13 W. King and Roberts. An in- 
formation was exhibited againſt the defendant, for having 
made . wooden buttons, contrary to the ſtatute. Upon 
trial, the jury found a ſpecial verdict, that all the button 
was of wood, but there was in it a ſhank of wire. And 
after. argument, judgment was given for the king, name- 
ly, that this was a button of wood, notwithſtanding the A 
hank, which is no eſſential part of buttons; for buttons 5 
of ſilk and hair have no ſhanks. Lord Raym. 712. 


. 3. 


3. By the ſaid act of the 10 V. c. 2. No perſon ſhall Wn 1 
make, ſell, or ſet on, any buttons made of cloth, ſerge, ſhal 
drugget, frize, camlet, or other ſtuffs of which cloaths are but 
uſually made; on pain bf 408. a dozen, half to the king, con 
and half to him that ſhall ſue in any court of record. any 
And by the 8 An. c. 6. No taylor or other perſon ſhall mit 

make, fell, ſet on, uſe, or bind on any cloaths, any but- or 
tons or button holes, made of or uſed, or bound with mo! 
ſerge, drugget, frize, camlet, or other ſtuffs of which app 
cloaths are uſually made; on pain of 51. a dozen, half pro 
to the king, and half to him that ſhall ſue in any court off 
of record; or on complaint to two juſtices, they may vie 
ſummon witneſſes, and leyy the penalty, and return the hin 
overplus if any be; and if any perſon is aggrieved, he 
_ appeal to the next ſeflions. | 198 
ut by this act no power is given to make diftreſs, The qui 


u * 


Buttons. 


cal act, and by its garb may well enough ſeem to have 


been drawn up by the taylors or button makers; whereby 
it is enacted as follows: 3 

No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any cloaths, any buttons, or button holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 


camlet, or any ſtuffs that cloaths are way” made of 


(velvet excepted) ; on pain of 40s. a dozen: To be deter- 
mined by one juſtice where the offence ſhall be diſcovered, 


or the offender ſhall inhabit, on oath of one witneſs, in 


three months after the offence committed ; and to be di- 
ſtributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence ſhall be diſcovered : if not paid (being law- 


fully demanded) in 14 days after conviction, the juſtice 
ſhall iſſue his warrant to the conſtable where the of 


fender 
dweils, or can be found, to levy it by diſtreſs and fale ; 
and where no ſufficient diſtreſs can be found, he ſhall be 
committed to the common gaol of the county or place 
where he ſhall be found, to be kept to hard labour. for 
three calendar months. Perſons aggrieved may appeal to 
the ſeſſions, giving ſufficient notice; and the ſeſſions may 
allow coſts to the party aggrieved. 

And taylors cauſing their apprentices or ſervants to 
ho ſuch cloaths, ſhall themſelves be ſubje& to the pe- 
nalties. 


And all ſuch cloaths, made with ſuch buttons and "Ss 


ton holes, —__— to ſale, ſhall be forfeited and ſeized, and 


recovered and diſpoſed of as the other penalties. . 
And by the ſtatute of the 7 G. ft. 1. c. 12. No perſon 


ſhall uſe or wear on wa cloaths (velvet excepted) any ſuch 


buttons or button holes; on pain of 4os. a dozen, on 


conviction by confeſſion, or oath of one witneſs; and 


any juſtice of the peace, where the offence ſhall be com- 
mitted, or the offender ſhall inhabit, ſhall on complaint 
or information on oath, of any credible perſon, in one 
month after the offence, ſummon the party, and on his 
appearance or contempt, examine the matter, and on due 


proof by confeſſion, or oath of one witneſs, convi the 
offender, and cauſe the forfeiture by his warrant to be le- 


vied by diſtreſs and ſale; the ſaid penalties to be half to 
him on whoſe oath the party ſhall be convicted, and half 


to the poor of the pariſh where the offence ſhall be com- 


mitted. And perſons aggrieved may appeal to the next 
quarter ſeſſions, giving 8 days notice, 
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To him on, whoſe oath the party ſhall be cνT,ęt] This is 


7 


almoſt the only inſtance where, a ſhare of the penalty is 
given in expreſs words, in a popular action, to. the party 
on whoſs oath, any, melee 300 Of, Oppary 

doctrine ſeems general 


r 
ſhall not be condemne ks the ſole teſtimony of the 


plaintiff fwearing for his own 11 tereſt: And. it. i ſain: 
y againſt' the common law, that ſuch a perſon ould. 

© WT $4 * «wml * EAI " > Tig 1 * . v8 Ay "= 
a witneſs at all; and therefore his ight to . 
in his own cauſe, and the power to conyict the defendant 
upon that ſole evidence, muſt depend on. the expreſs words 
ok AT TY) YWINTYD 361 . * een eee 
eq © ö 2 * 
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ſome ſtatute. 
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Buying. of tittes. 5 


"A By tbe common law. 
II. By ftatute. 


1 By th , common lay. 


T ſeemeth to be an high offence at common law, to 

© buy or fell any doubtful title to lands known to be 
diſputed, to the intent that the buyer may carry on the 
ſuit, which the ſeller doth not think it worth his while to 
do, and on that conſideration ſells his prefenſions at an 
under rate; and it ſeeineth not to be material, Whether 
the title ſo ſold be à good or bad one, or whether the 
ſeller were in poſſeſſion or not, unleſs his poſſeſſion were 
lawful and unconteſted; for all practices of this kind are 
by all means to be diſcountenanced, as manifeſtly tending 
to oppreſſion, by giving opportunities to great men to 
purchaſe the diſputed titles of others, to the great grie- 
vince of che adverſe parties, who may often be unable or 
diſcouraged to defend their titles againſt ſuch powerful 
perſons, which perhaps they might fafely enough main- 


tain againſt their proper adverſary.” 1 Haw. 261. 


IL. By flatute.. 
1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the 


king's houſe ſhall buy any title whil/t the thing is in diſpute ; on 


pain of bs1h the buyer and ſeller being puniſhed at the king's 
Pleaſure, * 
82 


5 2. And 


Abe 


Buying of titles. 


2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 
Fight in any 2255 unleſs the ſeller hath taken the profit thereof” 
ene year before; on pain that the ſeller ſhall forfeit the land 
and the buyer the value, half to the king, and half to bim 
that Pall ſue within one year. 1. 2, 6. Fe. 


Protenced title] But he who is in layful poſſeſſion may = 
17 title of any others. 32 H. 8. c. g. 
N 1 | 


One year before] But no conveyance made by one who 


-hath the unconteſted poſſeſſion, and undiſputed abſolute 
propriety of lands, is any way within the meaning of this 


ſtatute. 1 Haw. 265. 1 | 
3. And the offence of buying of titles may be laid in any 


county, at the pleaſure of the infarmer, 31 El. c. 5. 1. 4. 


— 
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Callico. See Exciſe. 
Cambrick. See Linen. 
Candles. See Exciſe. 
Capias. See Mꝛoceſs. 


| Carriers. 
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Ab perſons. carrying goods for hire, as maſters Cen whe, 


and owners of ſhips, lightermen, ſtage coach- 


men, and the like, come under the denomination of com- 


mon carriers; and are chargeable on the general cuſtom 
of the realm, for their faults or miſcarriages. 1 Bac. 
Sr. 343. | 


2. By the 3 V. c. 12. The, juſtices in Eafter ſeſſions Rates for car · 
yearly, ſhall rate the prices of all land carriage of goods te. N 


to be brought into any place within their juriſdiction, by 


any common waggoner or carrier; and ſhall certify the 


rates ſo made to the mayors and other chief officers of 


the ſeveral market towns within their juriſdiction, to be 


hung up in ſome publick place to which all perſons ma 


reſort : And no ſuch common waggoner or carrier ſhall. 
take for carriage above * rates ſo ſet, on pain of 5 l. 
— - ; , | 
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don, or Weſtminſter, ſ. 3. 


+ 3. 


| Carriers. 
by diſtreſs, by warrant of two juſtices where ſuch wag- 


goner or carrier ſhall reſide, to the uſe of the party 
grieved. / 24. | 


* 


by 21 G. 2. c. 28. If any common waggoner or 


carrier ſhall demand and take any greater price for bring- 
ing goods to London, or to any place within the bills of 
mortality, than is allowed and ſettled by the juſtices for 
the place from whence the ſame are brought for the car. 
rying of goods from London to the ſaid place; he ſhall 
forfeit. 5 J. to the party grieved, to be recovered as by the 
ſaid act of the 3 W. or by diſtreſs and ſale of his goods, 
by warrant from two. juſtices of Middleſex, Surrey, Lon- 

And the clerk of the peace in the country ſhall, im- 
mediately after Eaſter ſeſſions yearly, certify to the lord 


mayor of London, and to the reſpective clerks of the 
peace for Middleſex, Surrey, and Weſtminſter, the rates 
made for the carriage of goods in their reſpective counties 


and places; which certificate, or an atteſted copy there- 
of, ſigned ” the officer to whom: the ſame ſhall be tranſ- 
mitted, ſhall be, ſufficient evidence of the prices fo ſet. 


And every common waggoner or carrier ſhall have his 


chriſtian and ſurname and place of abode, in large or ca- 


pital letters, placed upon ſome conſpicuous part of his 
carriage, before he ſhall drive the ſame; on pain of 20s, 


to be levied and recovered as aforefaid: /. 4. 


And he ſhall not evade the law, by refuſing to carry 
goods at the prices limited. For if a common carrier, 
who is offered his hire, and who hath convenience, re- 
fuſes to carry goods, he is liable to an action in the ſame 
manner as an innkeeper who refuſes to entertain a gueff, 


or a ſmith who refuſes to ſhoe a horſe. 1 Bac. Abr. 344. 


So an action will lie againſt a common ferryman, who 


refuſeth to carry paſſengers. id. FF. -7 | 


But if the porter puts up the box of a paſſenger be- 
hind a ſtage coach, and the maſter as ſoon as he knows 


of it fays, that he is already full, and refuſes to take the 


charge of it, the maſter ſhall not be liable. For this 5 


the ſame with an hoſt who refuſeth his gueſt, his houſe 


being full, and yet the party ſays he will ſnift, or the 


like, if he be robbed, the hoſt is diſcharged; id. 
© © So a carrier may refuſe to admit goods into his ware- 


houſe at an unſeaſonable time, or before he is ready to 


take his journey; but he cannot tefuſe to do the duty in- 
© cumbent.upon. him by virtue of his publick employment. 
. Raym. 652. | ” 


oo 


3. No 


* 


Carriers. 277 
3. No carrier with any horſe or horſes, nor waggon- Carrier travelling 
man, carma., or wain-man, with their reſpe&ive car- hes 
riages, ſhall by themſelves, or any other, travel on the 
lord's day, on pain of 20s, on conviction in ſix months, 
before one juſtice (or mayor), on view, or confeſſion, or 
oath of two witneſſes, to be levied by the conſtable or 
churchwardens by diſtreſs ; to the uſe of the poor, ex- 
cept that the j Alice may reward the informer with any 
ſum not exceeding a third part. 3 C. c. 1. 5 4 
4. It hath been holden, that a carrier imbezilling goods Carrier imbezil- 
which he has received to carry to a certain place, is not ling goods. 
guilty of felony, becauſe there was not a felonious fating; 
but is liable only to a civil action. 1 Haw. 89, 0. 
F. But it hath been reſolved, that if a carrier open a Carrier opening 
pack, and take out part of the goods, with intent to ſteal * Pck. 
it, he may be guilty of 2 in which caſe it may be 
ſaid, not only that ſuch poſſeſſion of a part diſtinct from 
the whole, was gained by wrong, and not delivered by the 
owner; but alſo that it was obtained baſely, fraudulent- 
ly, and clandeſtinely, in hopes to prevent its being diſ- 
covered at all, or fixed upon any one when diſcovered. 
1 Haw. go. Set 2 | 
6. Allo it ſeems clear, that if a carrier, after he has Carrier fealing 
brought the goods to the place appointed, take them away non _ 
again ſecretly, with intent to ſteal them, he is guilty of N 2 
felony ; becauſe the poſſeſſion, which he received from the 
owner, being determined, . his ſecond taking is in all re- 
ſpects the ſame, as if he were a mere ſtranger. 1 Harb. go. 
7. Alfo it hath been reſolved, if goods be delivered to Carrying to an- 
a carrier, to be carried to a certain place, and he carries her place. 
them to another place, and diſpoſeth of them to his own 
uſe, that this is felony ; becauſe this declareth that his 
intention originally was not to take the goods, upon the 
agreement and contract of the party, but only with a de- 
fign of ſtealing them. Kelynge 82. | | þ 
8. Where goods are delivered to a carrier, and he is Car ier rob 
robbed of them, he ſhall be chargea, and anfwer for 
them, by reaſon of the hire: And this was at the com- 
mon law, before the hundred was anſwerable over to him; 
_ becauſe ſuch robbery might be, by conſent and combina- 
tion, carried on in ſuch a manner, that no proof could 
be had of it. 1 Salt. 143. 
And altho' it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manger 
of default in him, ſhould be anſwerable for all che goods 
he takes; yet the inconvenience would be far more into- 
lerable, if he were net ſo: for it would be in his power 
e V Yo 
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278 + Carriets. 


to combine with robbers, or to pretend à robbery, of ſome 


other accident, without a poſſibility of remedy to the par- 


ty; and the law will not expoſe him to ſo great a temp- 

i tation, but he muſt be honeſt at his peril. #2 Mod. 482. 
Otherwiſe len 9. And generally, if a man delivers ggods to a com- 
ges. mon carrier, to carry to à certain place f if he loſes or 


* 


| damages them, an action upon the caſe hes againſt him; 


for by the cuſtom of the realm, he ought to carry them 
ſafely, 1 Bac: Ay. 343. | 
And if he be a common carrier, the? there be no Agree. 
ment, or rate fettled, or promiſe of payment; yet he 
ſhall recover his hire on a quantum merit, and therefore 
ſhall de liable for loſs and damages. id. 1 
Alſo if a perſon, who is no common carrier, takes up- 
on himſelf to carry my goods, tho” I promiſe him no re- 
ward, yet if my goods are loſt or damaged by his default, 
J ſhalt have an action againſt him. 7d. 
For the very taking of the goods is a general conſide- 
ration, tho' he be not a common carrier: and the accept- 
ance-of the goods makes him liable. Show. 104. 
coods delivered 10. A delivery to the carrier's fervant, is a delivery to 
ſervant, * the carrier; and if goods are delivered to a carrier's porter, 
and loft, an action will lie againſt the carrier. Read. Car. 
At Bury affizes, 1732, in the caſe of Harvey againſt 
Fyliard and his wife, the plaintiff brought his action againſt 
Syliard and his wife, for a box with 801. in it, which 
was delivered to her as book-keeper to her brother, who 
was a carrier, in order to be fent by the waggon to Lon- 
don; which 801. was afterwards loft : It was adjudged, 
that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf. And the 
plaintiff was nonſuited. 2 Barnard. 234. 
How far it is ne- 1 1. If a box is delivered generally to a carrier, and he 


i. — accepts it; he is anſwerable, though the party did not tell 


| Know what the him there is money in it. But if the carrier asks, and 


the other ſays no, or if he accepts it conditionally, pro- 
vided there is nd money in it, in either of theſe caſes the 
carrier is not liable. Str. 145. pot: 
If a man delivers a box to a carrier to carry, and he 
aſks what is in it, and the man tells him, a book and to- 
bacco (as the cafe was) and in truth there is 100 l. be- 
ſides; yet if the carrier is robbed, he ſhall anſwer for the 
money : for the other was not bound to tell him all the 
particulars in the box, and it was the buſineſs of the car- 
rier to have made a ſpecial acceptance. 1 Bac. Abr. 345. 
But if a perſon, being a common carrier, receives by 
hi book-keeper from another man's fervant, two bags of 
1 5 | money 


Carriers. 


money ſealed up, containing as Was told him 2001. and 
the book-keeper gives a receipt. r his maſter to this ef- 
mnt, Received of ſuch a one two bags of money ſealed 

fag to K 2001. which I promiſe to deliver on 
2 a day? at ſuch a place unto ſuch a perſon, he to, pay 


ob, 7 * or Am, and riſo que; thoꝰ the bags con- 


carrier is tobe, he ſhall be Aber 


© 
251 Gl 465 a Ce for this is a particular undertaking; 3 
And is by treaſon of the reward that the carrier is 


Hablez when. + plaintiff endeavours to. defraud him of 


it, it is but reaſonable he ſhould be barred of the remedy, 
which is only founded on the reward. 1 Bac. Alr. 346. 
A man-.tobk a place in a ſtage Tacks and in the jour- 
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ney t the defendant. A c ence loſt th e - plaintiff trunk : 


upon not guilty plead ed, t — evidence w was, that the e plain- 


ſtage c ichm: is not within the cuſtom as a carrier is, 

unleſs 4. maſter takes a diſtinct price for the carriage of 

the goods as well as of the perſons. 1 Salt. 282. 
But by the cuſtom. and uſage of ſtage coaches, every 


tiff gaye the weak tö ths man that drove the coach, who 
promiſed. ta take care of it, but loſt it: Holt chief juſ- 
tice held, that the maſter was not chargeable, and that a 


tiger iſes to pay for the carriage of goods above ſuch 


a weight; and in ſuch caſe the coachman ſhall be charged 
for the tofs of goods beyond ſuch weight. Compn 25. 
12. Where go 
prefer an indictm 


ent againſt the felon, as for his own 


are ſtolen from a carrier, he may Carrier may la- 
dict for — 5 
ſtolen, as his 


fone! ; for the? he has not the abſolute property, yet he on property, 


ch à poſſeſſory property, that he may maintain an 
action of treſpaſs PAS. any one who takes them from 
him, and ſo may indi& a thief for taking them; and the 
indictment were — alſo, if it had been brought by the 
real owner. Kelyng 
Iz. And there i is a e een eaſe, wherein it is ſaid, that 
a man may commit larceny by, ſtealing his own goods de- 
livered to the carrier, with intent to make him anſwer 
for them; for the carrier had a ſpecial kind of property 
in the cos, in reſpe& whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as havi 
ſtolen the ſuid carrier's goods, and the injury is = 


Perinn ſtealing 
his own gooes | 


from the carrier, 


ay great, and che fraud as baſe,” where they are ken 


_"_ by the very owner, 1 Hau. 94. 
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1 Cattle. (Inge car 
f i So much of this title as concerns butchers: in parti- WW Pes 
1 cular, may be ſeen under title Butcherg. con 
115 The form and manner of licenſing Drovers of py 
$4 cattle is inſerted under the title adgers, az an 
175 being connected with the licenſing of badgers, 5 
laders, kidders, carriers, buyers, and tranſporters 8 
coaſtwiſe, of corn or grain, butter and cheeſe: ju 
J. What number of cattle a man ſball keep. | 1 
I. Concerning the bringing of cattle into England. for 
III. Buying and ſelling of cattle. A 
. Stealing, killing, or maiming of cattle. x 
J. What number of cattle a man ſhall keep. th 
1 OR the encouragement of the breeding of cattle, Sr 
— . — every perſon who ſhall keep above ſixſcore ſheep, be 
above what 1s for his houſhold, ſhall for every threeſcore Nat. 
ſheep keep one milch cow, and bring up yearly for every m 
ſixſcore ſheep one calf; on pain of forfeiting 20 8. a month. | 
And every perſon who ſhall keep above 20 oxen, runts, oy 
ſhrubs, ſteers, heifers, or kine, ſhall for every ten of them _ 
keep one milch cow yearly, and rear one calf for the ſpace ch 
of one year, (unleſs it die in the mean time), for every ſuch * 
two milch cows; on pain of forfeiting 20s, a month: 
Theſe penalties to go, half to the king, and half to him 8 
who ſhall ſue in the ſeſſions or other court of record. * 
| 2&3P.& M. c. 3. 7 J. c. 8. Was 
None to have 2+ And for the encouragement of tillage, and to prevent 4 
above 2000 the ingrofling of farms into a few hands, no man ſhall keep ſe 
Pe above 2000 ſheep, at ſixſcore to the hundred, over and 
above what is neceſſary for his houſhold ; except it be upon - 
his own proper eſtate; on pain of 35. 4d. for every ſheep 
above that number, half to the king, and half to him that 1 
ſhall ſue for the ſame in ſeſſions: lambs not to be ac- 
counted ſheep, till the ſecond midſummer after they are 7 
lambed. 25 H. 8. c. 13. =_ * 
| ; : 
IT. Concerning the bringing of cattle into England. a 
e I. By the 5G. 3. c. 43. Beſtials may be freely imported | 
an i from the iſle of Man. = "96 


2. By 


* 


Cattle: 


* & 
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5 By the ſixth article of the union, no Scotch cattle, Scotch cattle, 


carried in England, ſhall be liable to any other duties, than 
thoſe to which the cattle of England are liable. 5 An. c. 8. 


3. By the 18 C. 2. c. 2. the importation of cattle from Iriſh cattle. _ 
Ireland, and other places beyond ſea, is declared to be a 


common nuſance. 


And if any ſhall be imported, any perſon may ſeize them, 


and keep them 48 hours; and if in that time, it be made 


appear to a juſtice, on the oath of two witneſſes, that they 
were not imported from Ireland, nor from any other place 
ond ſea, then they ſhall be delivered on warrant of ſuch 


js but in default of ſuch proof and warrant, then to 


forfeited. 18 C. 2. c. 2. 32 C. 2. c. 2. 3 
And the ſeizor, within ſix days after the conviction and 


forfeiture, ſhall cauſe them to be killed; the hides and tal- 


low he ſhall have himſelf, the reſt ſhall go to the poor, to 


be diſtributed by the churchwardens and overſeers, 32 C. 2. 
4. | | | 5 
And the ſeizors, churchwardens, or overſeers neglecting 
their duty herein, ſhall forfeit 40s. for every one of the 


great cattle, and 10s. for ſheep and ſwine ; half to the 
poor, and half to the informer, by warrant of one juſtice, 
by diſtreſs; for want of diſtreſs, commitment for three 
months. 32 C. 2. c. 2. /. 6. | | 
And the ſhips bringing the ſame ſhall be forfeited, an 


Lo perſon may ſeize and ſell them, half to the poor, and 
Half | | 


for himſelf. 20 C. 2. c. 7. 8 


And a juſtice of the peace may by warrant apprehend 


the ſeamen, and all others concerned, and commit them 

to gaol for three months. 20 C. 2. c. 7. 

And if no ſeizure is made in the diſtrict where they are 

firſt imported, ſuch place ſhall forfeit 1001. to the uſe of 

the houſe of correction. 20 C. 2. c. 7 „ 
And if the cattle come by colluſion of officers, or other- 


wiſe, into any other than the firſt diſtrict, they may be 


ſeized there in like manner. 20 C. 2. c. 7, _ 
And perſons confederating to elude this act, ſhall incur 

a præmunire. 20 C. 2. c. 7. 8 

And alſo, cattle once ſeized, and afterwards found in 


another diftrict may be reſeized there. .. % 2% 10. 


And Engliſb cattle intermixed in a drove with Iriſb cattle, 
* be feized as rip cattle. 32 C. 2. c. 2. < > AY 
ut, finally, by the 5 C. 3. c. 10. theſe reſtrictions 
are taken off for a time; and thereby it is enacted, that all 
ſorts of cattle may be imported from Ireland, duty free, 
„„ d — 
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None ſhall buy 
and ſell in the 
fame market. 


Not to fell agai 


in leſs than five AfiY Oo, ront, 


fue in atiy court of record : 


„ 
I Buging and ſeling of ciithe. 


1. No perfor ſhall buy any 6%, fat 
of calf, and fell the fame äg in Alive; in the fame market 
or fair; on pain of forfeiting double value, half ts the 
ing, and half ts him whe Hall fue. 3 & 4 £2.6. 2. 19. 
AMES ESSE. Ea re 
2. A4 perſon (except drovers licenſed) fhall buy 

>. er, cow, heifer, calf, ſheep; lamb, göat, 
or kid living, and ſell the fame again alive, ble lie 
keep and ed the fame for five weeks ; he ſhall forfeit 
double value, Ralf to the king, ind Half to hitn that ſhall 
ue in At Ant alſo the juſtices in ſeſ- 
tons may determine the ſame, by inqilfition, preſentment, 
iff, 6f formation, and by examination of tws withefſts, 
and make proceſs thereupon as ipon indictment; and thake 
eſtreats for the king's moiety, and award execution of the 
other moiety for the complainant, by fer? faces, ot ca 
pias, as the Eurts at Weſtminſter ith do. 5 O6 Ed. 6. 


©. „. a 
| e, i 


lations concerning the buying and ſelling of | 
the bills of mortality: and the offences concerning the fatne 


n the ſtatute of 31 G. 2. f 46. there are regu- 
ng of cattle within 


are to be heard and determined, and the penaftiés levied, 
by the juſtices. Which regulations, not being general, are 
not here inferted, . _ ET OY 
3. By the 3 C. c. 1. No drover, with any cattle, fhall 
travel on the lörd's day; on pain of 20 5. Which may be 
levied by the conſtable or church warden, by warrant of one 


juſtice, on conviction 6n his view, 6r by cönfeffion, or the 


weeks, 
Priving on ſun- 
days. 

or 


wounding in 


6ath of two witneſſes; one third to the informer, and two 
thirds to the poor. : 

IV. Stealing, killing, or maiming of cattle.” 

1. Bythe 22 & 23 C. 5. 4 5. If any perſonl hall in the 

night time maliciouſly, unlawfully, and willingly Lill or 

fro any horſes, ſheep, or 6ther cattle, Ke ſhall be guilty 

of fel ny; but without corruption of blood, or loſs of 


* 


„„ 


ſteer, rönt, cw, heifer, 


Cattle. 


not be killed or utterly deſtroyed ; he ſhall forfeit treble 


damages, by action of treſpaſs, or upon the caſe: _ 
And three juſtices (1 9.) may inquire by a jury and 


witneſſes ; and may iſſue warrants for ſummoning jurors, 


and for apprehending perſons ſuſpected, and take their ex- 
aminations; and cauſe witneſſes to come before them to 


ive information on oath, fo as no perſon to be examined 
ſhall be proceeded againſt, for any offence concerning 
which he is examined as a witneſs, and ſhall make a true 
diſcovery : and if fach-witheſs, being ſummoned, refuſe 


to appear, they may commit him till he ſubmit to be exa- 


mined on oath. 7 | 
2. And by the 14G: 2. c. 6. and 15 C. 2. c. 34. If any 
perſon: ſhall feloniouſly drive away, or in any other manner 


233 


Stealing or kil- 
ling with inteat 
to ſteal; rol 


felonioufly ſteal any ox, bull, cow,calf, ſteer, bullock, hei- reward, 


fer,ſheep, or lamb; or fhall wilfully kill any ox, bull, cow, 
calf, ſteer, bullock, heifer, ſheep, of lamb, with a felo- 
nious intent to ſteal the whole carcaſs, or any part thereof; 
or ſhall aſſiſt or aid in committing any ſuch offence, he 
ſhall be guilty of felony without benefit of clergy. 
And every perfori, who ſhall apprehend and profecute 
to conviction any offender, ſhall have #01. reward. In 


order to wich, he ſhall have a certificate ſigned by the 
judge, before the end of the aſſizes, certifying the convics 
tion, and where the offence was committed, and that ſuch 

= offender was apprehended and proſecuted by the perſon 


claiming the reward; and if there are ſeveral claimants, 


the judge ſhall in the ſaid certificate direct what ſhare ſhall 
be paid to each claimant. Which certificate being tendred 


to the ſheriff, he ſhall within a month Pay the ſame with- 


out deduction; on pain of forfeiting double, with treble . 
coſts. The ſame to be allowed in his accounts, or to be 


repaid to him out of the treaſury. 


3. And by the 9G. c. 22. commonly called the Black Killing or 


act, which is inſerted at large under the title of that name, 
If any perſon ſhall unlawfully and maliciouſly kill, maim, 


or wound any cattle, he ſhall be guilty of felony without . 


benefit of clergy ; but without corruption of blood. 
And the hundred ſhall be anſwerable fer the damages, 
not exceeding 2001. | | 


And it any perfon ſhall apprehend, or cauſe to be con- 


victed, any offender, and ſhall be killed, or wounded, fo as 
to loſe an eye or the ule. of any limb; in endeavouring to 
apprehend. or ſecure him; on proof thereof at the ſeſſions, 
and on certificate thereof from thence, the ſheriff ſhall 
within 30 days pay to the perſon intitled the ſum of 501, 
to be repaid to him out of the treaſury. 


Certiozari, 


wounding by 
the Black act. 


Certioari. 

Certiorari, what. N Certiorari is an original writ, iſſuing out of the court 
$ID | 41 of chancery or the king's bench, directed in the king's 
name to the judges or officers of inferior courts, command- 
ing them to certify or to return the records of a cauſe de- 
pending before them, to the end'the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch ju- 
ſtices as he ſhall aſſign to determine the cauſe. 1 Bac. 
I Abr. Certior. A. = | | 
What things Alfo, - the juſtices of the peace. may deliver or ſend into 
max be certified the king's bench, indictments found before them, or re- 
of certiorari, cognizances of the peace taken before them, or force 
recorded by them, without any certiorari. Dalt. c. 195. 
Concerning which writ of certiorari, it is here ſhewn, 


J. in what caſes it is grantable. 
II. How to be granted and allowed. 

TIT. The effect of it. 

TW. The return of it. 
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I. In what caſes it is grantable. 


In eafes where a 1. A certiorari lies in all judicial proceedings, in which 
writ of error lies a writ of error does not lie; and it is a conſequence of all 
_ inferior juriſdictions erected by act of parliament to have 


their proceedings returnable in the king's bench. L. Raym. 
469, 580. 


Where not ſpe- 2+ And therefore a certiorari lies to juſtices of the peace, 
cially prohibited even in ſuch caſes which they are impowered by ſtatute 
by ſtatute. finally to hear and determine; and the fuperintendency of 
the court of king's bench is not taken away without ex- 
preſs words. 2 Haw. 286. 7 

After convie - 3. But it ſeems agreed, that a certiorari ſhall never be 
tlon, | ted to remove an indictment after a conviction, unleſs 
for ſome ſpecial cauſe ; as where the judge below is doudt- 
ful what judgment to give. 2 Haw. 288. ; 

And, E. 18 G. 2. K 

removed into the court of king's bench by certiorari, after 
conviction, and before judgment. Upon which a doubt 
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before judgment; and this court not being apprized of 
the circumſtances of the offence, could not tell what 
N judgment 


. and Nicolls., An indictment was 


aroſe, what the court could do, the certiorari being brought 


. 
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judgment to give: and in Carth. 6. it is ſaid, they cannot 
oive judgment. A rule therefore was made, to ſhew 
cauſe why the certiorari ſhould not be quaſhed, ſo as to 
remit it back to the ſeſſions ; which was afterwards made 


ö 

ws Aabſolute. Str. 1227. . 8 95 . ; SITES 

ad- | 4. Alſo, it ſeems a good objection againſt the granting — iſſue joia- 

de. a certiorari, that iſſue is joined in the court below, and a ©: 

the venire awarded for the trial of it, 2 Haw. 288. 

ju- 5. It hath been adjudged, that wherever a certiorari 3 

M is by law grantable for an indictment, the court is bound © —— 2 
; of right to award it at the inſtance of the king, becauſe 

nto every indictment is the ſuit of the king, and he has a pre- 

. rogative of ſuing in what court he pleaſes. But it ſeems 

dee to be agreed, that it is left to the diſcretion of the court, 

5. either to grant or deny it at prayer of the defendant. 


hy | 2 Haw, 387. : 

8 6. And it ſeems that the court will not ordinarily, at Not for heinous 
the prayer of the defendant grant a certiorari for the re- 
moval of an indictment of perjury, or forgery, or other 

heinous miſdemeanor ; for ſuch crimes deſerve all poſſible 
diſcountenance, and the certiorari might delay, if not 

wholly diſcourage the proſecution. 2 Haw. 287. 


I. How to be granted and allowed. | 
1. On indifiment or preſentment : By the 5 W. c. 11. Howtobe grant- 


ich and 8 E V. c. 33. it is enacted, that in term time, no e e pag: 
all writ of certiorari, at the proſecution of any party indicted, < 
FEE ſhall be granted out of the king's bench, to remove any indict᷑- 
. ß rent or preſentment of treſpaſs or miſdemeanor, before trial had, 
from before the juſtices, in ſeſſions ; unleſs ſuch certiorari ſhall 
9 be awarded upon motion of counſel, and by rule of court made 
ute for the granting thereof. | | | 
of in the vacation, writs of certiorari may be granted by 
32 any juſtice of the king's bench; whoſe name ſhall be indorfed 


on the writ, and alſo the name of the perſon at whoſe inflance 
be it is granted. i 7 


eſs Aud all the parties indicted, proſecuting ſuch certiorari ſhall 
bt- before the allowance thereof, too ſufficient manucaptors 
ä who ſhall enter into a recoguizance before a juſtice of the king 
vas bench (who ſhall indorſe the ſame on the writ), or before a | 
ter Juice of the peace of the county or place, in the ſum. of al. 
bt with condition, at the return of the writ, to appear and plead 
cht to the ſaid indiciment or preſentment, in the ſaid court of king's 
of bench, and at his own cofts and charges to cauſe and procure the 
at Ie that ſhall be joined thereupon; or any plea relating there- 
nt muuuo, to be tried at the next affizes for the county wherem the 


indictment 
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andiftment ar preſentment was fand, after ſuch certiorari ſhall 
be returned, or the next term if in London, Weſtminſter, or 
Middleſex, anle/s the court ball appoint another time, and if 
Jo, then at ſuch other time; and to give due notice of fuch 
trial, to the proſecutor or his clerk in court ; and alſo that the 
Party proſecuting the writ of certiorari, ſhall appear from day 
10 day, in the ſaid court of king's bench, and not depart until 
he ſhall be diſcharged by the court. 1 | | 
And the ſaid recagnizance ſhall he certified into the king's 
Bench, with a certiorari and indidment, to be there filed, 
and the name of the proſecutor (if he Jhall be the party grieved), 
or ſome publick officer, ſhall be indorſed on the indiftment.” 
And if the defendant proſecuting the writ of certiorari, be 
convicted of the offence for which he was indifted, then the 
court of king's bench ſhall give reaſonable coſts to the proſecutor, 
20 be taxed according to the courſe of the ſaid court, who ſhall 
For the recovery thereef,, within ten days after demand and re- 
Fujal of payment, on oath, have an attachment awarded ; and 
the recognizance not to be diſcharged till the coſts are paid. 
But if the perjan procuring the certiorari, being the defen- 
Aant, ſhall not, before allowance thereof, procure ſuch manucap- 
tors to be bound as-aforeſaid, the juſtices may proceed to the trial 
of the indictment in ſeſſions, notwith/landing the writ of cer- 
tiorari deliuere . 
Ai the proſecution of any party indicted] This extends on- 
ly to 1 dd by perſons indicted ; from 
whence it : follows, that thoſe which are procured by the 
proſecutor of an indictment, remain as they were at com 
mon law. 2 Hat. 292. 5 | 
To be tried at the next aſſizes}] But the recognizance ſhall 
.not be forfeited, -unleſs the proſecutor give rules according 
to the courſe of the court, 2 Haw. 293. 


»Reafonable cgſts] The maſter of the crown office, in 
taxing the coſts, ought only to conſider thoſe which are 
ſubſequent to the certiorari. 2 Ha. 292. 

May proceed to the trial] Nevertheleſs they maſt make a 
return to the certiorari, otherwiſe they will be in con- 
.tempt to the court; for all writs muſt be obeyed, unleſs 
good eauſe be ſhewyn to the contrary; and the proper way 

of ſhewing it, is to return it. 2 Haw. 292. 


ed on an ter or. 2. On a convictias or order e By the 13 G. 2. c. 18. it is 


conviction, 


in ſix 


0 2 


enacted, that n certiorari h be granted, to remove any con- 
viction, judgment, order, or other proceedings, before any 
juſtice of the peace, or quarter ſeſſions, unleſs it be applied for 
, talendar months. after ſuch proceedings had or Ts 

Px. - 8 = N 7 
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eſs it be. duly proved upon oath, that the party ſuing forth 
10 ſame + hath given ſix days notice thereof in writing, to the 
Juftice, or juſtices, ar two of them (if ſo many there be), be- 
fare whom ſuch proceedings have been, to the end that ſuch juſ- 


| Tiges, or the parties therein concerned, may ſtew cauſe if they 


fo think fit, againſt the iſſuing the certiorari. 


And by 5 G. 2. c. 19. No fuch certiorari. ſhall be al- 


lowed, to remove any ſuch judgment or order, unleſs the party 
Profecuting. the certiorari, be ore the allowance thereof, enter 
ini a recognigance with. ſufficient ſareties, before a juſtice of 
the county.or place, or before the juſtices, at ſeſſions where ſuch 


judgment or order ſhall haue been given or made, or before a 


Juſtice of the king's bench, in 501. with condition to proſecute 


the ſane, at his own cofts and charges with effect, without 


wilful delay, and to pay the party in whoſe favour the judg- 
ment or order was made, within. a month after the ſame Hall 
be confirmed, his full cofts to be taxed according to the courſe of 
the court where ſuth\ confirmation ſhall be. And if he ſhall 
not enter into ſuch-recognizance,. or ſhall not perform the con- 
ditions, the juſtices may proceed and mate ſuch fierther” order 
for the benefit - f the party for. whom- the. judgment ſhall be 
given, in ſuch manner as if no certiorari had been granted. 
pe ſaid recognizance, to be- certified into the kings bench, 
and there filed, with the certiorari and order or judgment re 
And if the order or judgment ſhall be confirmed by the court, 
| the perſon intitlad to the cofts, for the recovery therrof; within 
ten days after demand made, upon oath of ſuch demand and re 
fuſal of payment, ſhall have an attachment granted for the con 


tempt ; and the recognizance not to be diſcharged till the coſts 


are paid and the order complied with. 

E. 1 An. A rule was made in the court of king's bench, 
that no certiorariſhould be granted to remove orders of juſ- 
tices, from which the law has given an appeal to the ſef- 
ſions, before the matter be determined on the appeal, be- 
cauſe it hinders the privilege of appealing; and that if any 
order be removed before appeal, it ſhould be ſent down 
again: But if the time of appeal be expired, that caſe is 
not within the rule: By Holt Ch. J.— But afterwards, 
M. 4 An. in the caſe of Shellington, it was held, that ad- 
vantage muſt be taken of this rule upon the motion to 
file the order; for that after it is filed it is too late. x 
Salk. 147. | | - 

But in the caſe of the borough of Warwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeffions 
made an order that the churchwardens ſhould produce the 
books at an adjourned day; before which, a certiorari 
13 + 2 Was 
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was brought to remove that order: And it was held to lie, 
though the appeal was depending; elſe the order muſt be 
obeyed before the validity of it can be determined. It 
was alſo held, that an appointment of overſeers may be 

removed before an appeal to the ſeſſions; for the rule laid 
down in 1 Salk. 147. extends only to the caſe where there 
is a limited time for appealing, as to the next quarter ſeſ- 
fions ; but the ſtatute of the 43 El. c. 2. is not ſo re- 
ſtrained: and conſequently it can never be ſaid, that the 
time for appealing is out. And if the appeal from an ap- 


pointment is lodged, there can be no certiorari, till the 


ſeflions hath made a determination; and a certiorari 

brought, pending ſuch appeal, ſhall be ſuperſeded. Str. 

99l. _ | | | | 
II. The effect of it. 


Subſequent pre- x, After a certiorari is allowed by. the inferior court, 


2 BY it makes all the ſubſequent proceedings on the record that 


is removed by it erroneous. 2 Haw. 293. 
Except wherethe 2. But it hath been adjudged, that if a certiorari for 
Jury is worn. the removal of an indictment before juſtices of the peace 
be not delivered, before the jury be ſworn for the trial 
of it, the juſtices may proceed. 2 Haw. 244. 
And after judg- 3. And the juſtices may ſet a fine to compleat their 
8 880 judgment, after a certiorari delivered. L. Raym. 1515. 
Removes all af-, 4. A certiorari removes all things done between the 
ter the telle of it. teſte and return. L. Raym. 835, 1305. 
Removes the re- 5, A certiorari removes the record it ſelf out of the in- 
ferior court; and therefore if it remove the record againſt 
a principal, the acceſſary cannot there be tried. 2 Haw. 
25. | 
How far it — 6. It hath been holden, that a certiorari for the remo- 
fedes the oss val of a recognizance for the good behaviour, or an ap- 
als aa pearance at ſeſſions, will ſuperſede the obligation of it: 
but this would be highly inconvenient, and the contrary 
| ſeems to be ſupported by the better authority. 2 Haw. 
| +. , I" | 3 5 
3 ag » 7+ If a ſuperſedeas come out of a ſuperior court, to the 
law. * juſtices, they ought to ſurceaſe, altho the ſuperſedeas be 
awarded againſt law; for they are not to diſpute the com- 
mand of a ſuperior court, which is a warrant to them. 
Crom. 129. | 


| Is. The return of it. 


1. Every return of a certiorari ought to be under ſeal. 
2 Haw. 294. $ 


1 | 2. And 


Return of the 
certiorari, 


„ Ceerttoxart. 


1. And altho' the cot rotulorum keep the records, yet | 


muſt the juſtices, - to whom it is ditected, return the cer- 


tiorari; and therefore if it is directed to the juſtices of 


the peace, and tlie clerk of the peace only return it, no- 
thing is thereby removed. 2 Haw: 294. | 

3. The certiorari may be fometimes to remove and ſend 
up the record itſeif, and ſometimes but only the tenor of 


the fecord (as the words therein be), and it muſt be 


obeyed accordingty. Dult. c. 195. 2 Haw. 295. 
4. A return was in paper, (and not upon parchment); 


and for that reaſon was held by the court not good. 1 


ntra;ft. 113: H. 2 G. 2. K. and the inhabitants of 


8. Upon a certiorari to remove an inditment of a riot, 
or forcible entry, or the like, the return muſt have theſe. 


words,--as alſo to hear and determine divers felonies, &c. ac- 
cording to the eommiſſion; for if the return mentions 
only that they are juſtices of the peace, without ſuch 
words, the return is inſufficient.. Dult. c. 199. 
6. If the perſon to whom a certiotari is directed, do 
make a falſe return, yet the court will flat ſtay filing it 
on affidavit of its 755 falſe, except in publick caſes, as 
in caſes of commilhoners of ſewers, or for not repairing 
highways, of for ſome fuch ſpectal- caufes ; betauſe the 
remedy for a falſe return is either an action on the caſe 
at the ſuit of the party grieved, or an information at the 
ſuit of the king. Dalt. c. 195. 


7. If the perſon to whom the certiorari is directed, do 


not make a return, theh an ae, that is, a ſecond writ; 
then a pluries, that is, à third writ, or cauſam nobis fignt= 
fices, ſhall be awarded, and then an attachimetit. | Crom. 
116. ei #3 S466 21:3 | 


Beſides theſe general rules, in common to all certiora- 


ries, there are many times ſpecial directions about grant- 


ing, and allowing or not allowing them, in particular cafes, 


which are treated of under their reſpective titles; ſuch as 


highways, game, tithesy fwearing, d many others. 


© The return of à certiorati may be thus: 
Firſt, On the backſide of the writ indorſe theſe or the 
Be words: © 20D . "0 


Dye ex#rntion of this writ appþcars in'e ſchedule 1s the ſand 
Sen a : a 1 : ? . 4 5 * . 0 : 
WAR GAG T 27, IT og Dt 290 T aig 4. 
1 fy 95 f ö . * 5 ; 


+4 PTY YL. 3 bv * 1 
. * N 9 - 
a2 0 "& * * 8 +$ # * . > 
ple Ts fois ff 5 appt £6 00 ati 
. * 5 N * 
* 4 8 


— 


| 
| 
| 

„ 
1 


—— — — CIO Don—Ig ——— — wg ny: 


Certioꝛari. Fog 45 
And that ſchedule may be thus, on a ſets of 832 
ment by it ſelf, and filed to the r 


| Weſtmorland, Sir Philip Muſgrave, baronet, one of the 


keepers of the peace and juſtices of our lord 

the king aſſigned to keep the peace within the ſaid county, and 
.- to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors in the Jame county committed, by virtue of this 


vori to me delivered, do under my ſeal ertif unto his majeſty 
in his court © 4 king's benth, the indiftment of which mention 


it made in ſame writ, together with all matters touching 


| the ſame indifiment. In witneſs whereof I the ſaid Sir P.M. 
in the. 


have to theſe preſents ſet my ſeal. Given at- 
aid infer. 4 Lt. 2 gfe—or—nrn the 
* Yr, eign . b c 


year of 


„Then take the record of the indictment, and cloſe it 
within the ſchedule, and ſeal and ſend them up both a 
gether with the certiorari. 


Challenge. See Jurows. - 
Cuhamperty. See Maintenance. 
Chance medley. See Homicide. 
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| of cheats e by pubick proſecution, 


there are two kinds, 


J. By he e law. 
* * Kue . 


. * the common lac. | 


1. 0 II EAT S which are puniſhable by 5 common 

laws may in general be deſcribed to be deceitful 
* in defrauding or endeavouring to defraud ans 
other of his known right, by means of ſome artful de- 
vice, contrary. to the plain rules of common honeſty 3 as 
by playing with falſe dice; or by cauſing an ern per- 


ſon to execute a deed to his prejudice, by reading it over 


to hjm in words — from thoſe in which it Was yexit- 


ten; 


„Sn &a © 0 


ten; or by perſuading a woman to Execute ivritings to 
another, as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing; but only a warrant of 
attorney to confeſy a judgment; or by ſuppreſſing a will; 
and ſuch like; 1 Haw. 188. | 
2. It ſeemeth to be the bettef opinion; that the deceit- 
ful receiving of money from one man, to artother's uſe, US 
upon a falle pretence of having a meſſage and order to [1 
that purpoſe, is not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on # bare naked lie; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which, common prudence and caution may 
be 2 ſuffeient ſecurity. I How. 188. 
1155 A perſon for a counterfeit paſs, Was adjudged to the 
pillory, and fined. Dalt. c. 32. | 
2 On an indictment againſt the defendant, a miller, 
_— corn delivered to him to be ground, and gi- 
I bad corn inſtead of it, it was moved to quaſh the 
ſame, becauſe it is only a private cheat, and not of a 
publick nature. It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 
was indictable. And the court unanimoufty agreed not 
to quaſh it. 7. 16 G. 2. K. and Mood. Seſſ. C. V. 1. 
21 
5 A perſon falſely petendinig that he had power to 
diſcharge ſoldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the ſame, the court held the 
indictment to be yoo 7. 3 C. Serizſtead's caſe. 1 | = 
Latch 202: | 0 
6. As there are frauds which may be telieved civilly, 
and not puniſhed criminally (with the complaints whereof 
the courts of equity do generally abound) ; ſo there are 
other frauds, which in à ſpecial cafe may not be helped } 
civilly, and yet ſhall be puniſhed criminally: Thus if a : A 
minor goes about the . and n to be of age, 1 
defrauds _— vary. g credit for conſiderable 


CEEITS 
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1. By the 3 H. 8. e. any perſon ſhall and 
deceitfu rk, or get into bit — nds or 25 ln e. 
goods, chaitels, Ry s, or other things, of any perſon, by 2 
U 2 ur 


Cheat. 


laur and means of any falſe privy teten, or counterfeit, letter 
made in another man's name; and. ſhall, be, convifted thereafs. 
by exanungtion of witneſſes, or confeſions at the, aſſizes, or, H, 
fene, or, by action in, any court, of, record; be. ſhall haue ſuch, 
puniſhn.ent by impriſonment, pillory, or other corporal, pain, (ex. 
cept death) as, the court. ſhall appoint. Saving. ta: the, party 
grieved ſuch remedy, by action or otherwiſe, for the goods. ſa ol 


Baixed,; as be might haug had by the common law. 


And, two, juſtices (1. Q.) may; call and convent by proceſs-or. 
etherwiſe. (A), to the afſizes or ſeſſions, any. perſon ſuſpected 


aud commit or bail him ts the next afſizes or. ſefſians, 


Get into his hands or e A perſon indxavoutring by 
a counterfeit letter to defraud another of goods, and being 
apprehendeꝗ on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems. not to be within this 
ſtatute. E. 3 C. 2. K. and Briam. Seſſ. C. V, 2,7. 

Falſe. privy toten] On motion to quaſh an indictment, 
which was, that the defendant came pretending. that ſuch 
a, perſon, had ſent him to receive 20 l. and. received it, 
whereas ſuch, perſon did not ſend him: By the court, It 
is not indictable, unleſs he came with falſe tokens; for we 


are not to indict one man for, making a fool of another. 


Bled 2% =, „„ Of DT top ©: 
H. 13 G. 2. X. and Munoz. It was adjudged, that an. 
indictment averring the offence. to be by falſe rokens, 
without ſhewing what, thoſe-falſe tokens are, is nut ſuffi- 
cient; and that the fraudulently procuring a note from a 
perſon, by falſly affirming that there was one in the next 
room that would pay the money due upon it, whereas in 
fact there was no ſuch, perſon. in the next room, is not a 
fall token, but a falſe affirmation only. Sg. C. He 2. 201. 
. 1127. 2 18 1100 2 


N 4 a 


Note; The ſtatute ſays, a falſe prity token. 


© Corporal pain] Lord Cote obſerves hereupon, that for this 
offence; the ollendet eannet be fined, but Corporal bein 


. * 1 


- 


But Mr. Hawkins obferves, that there is-a.precedent in, 


ſuch a proſecution hath been adjudged not only to ſtan 
on the pillory, but alſo to pay a fine of 508 N 0 to be 


—_—_— 


Hemmit er bai hin] In this, caſe, che juſtices ſtall. go 
well to take a of the. offence, and pang, 


* 


* * 


renne 
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rom any perſon, money, goods, wares, or merchandizes, 
e 


- 


or ſhall knowingly ſend. or deliver 


tranſportation, pillory, or any other infamous ,puniſh- 
ment, with * to extort from bim any money or 
| other goods; ſhall be deemed offenders againſt law and 
© publick peace: and the court before whom any ſuch 
pftender ſha be tried, ſhall on, conviction nl to 
be Fal and imprifoncl, or to pe put in the pilſory, or 
publickly whipped, or to be tranſported as ſoon as conve- 
e be for feven years... .. 1. 
And any juſtice, before whom any perſon charged on 
ath With having committed any of the offences intended 
y this ack to be putiiſhed ſhall be brought, ſhalf examine 
by. oath and ſuch. other lawful means as to him ſhall ſeem 
et ipnching the nates complained, of, and deal with 
$a offender according to law: and if the party charged 
as being the offender That be committed to priſon, or ad- 
mitted to bail, to anſwer the matters complained of at the 
next ſeſſions or aſſizes; 755 ſaid juſtice ſhall, bind over the 
proſecutor to appear and proſecute ſuch offender with ef- 
fect; and if ſuch goods ſo fraudulently obtained appear to 
| ed julkize to exceed the value of 201. the recagnizance 
1 be in not leſs than double the value of the goods. 
a And if any perſon ſhall knowingly and deſignedly pawn, 
or exchange, or - unlawfully diſpoſe of the goods of any js 
other perſon, not being employed or authorized by the 
55 owner ſo to do, and ſhall be thereof convicted by the vath 
of one witneſs, or confeſſion before one juſtice; he ſhall 
fotfeit 20 8. and if not forthwith paid, the ſaid juſtice ſhall 
| | commit him to the houſe of correction, or ſome other 
. publick priſon of the place where he ſhall reſide or be con- a 
victed, there to remain and be kept to hard labour for 
fourteen days, unleſs the forfeiture ſhall be ſooner paid: 
and if within three days, before the expiration of the ſaid, 
fourteen days the ſaid forfeiture ſhall not be paid; the ſaid 
Juſtice, upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or 
priſon, or in ſome open publick place of the city, diviſion, 
| U 3 town 
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town or place wherein the offence ſhall have been eom- 
mitted, as to ſuch juſtice ſhall ſeem proper. The ſaid 
forfeitures, when recovered, to be applied towards ma- 


king ſatisfactjon thereout. to the party injured, and de- 


fraying the coſts of the proſecution, as ſhall be adjudged 


reaſonable by ſuch Juſtice ; but if the Pg injured ſhall 
anc 


decline to accept of ſuch ſatisfaction coſts, or if 
there be any overplus of the ſame, then ſuch forfeitures 
-or overplus ſhall be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence was 
committed. /. 3. „ 8 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or cauſe 
to be n Fe a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 


and place of abode of the on by whom they were 


pawned, and alfo the name' and place of abode of the 
owner according to the information of the perſon ſo pawn- 


ing the ſame; and ſhall at the ſame time give a duplicate 
or copy to the perſon ſo pawning the fame, if required; 


on paying to him an halfpenny if the goods are pawned for 
leſs than 208, and a penny if pawned for 20s. and not 


more than 51. and 2 d. if for any larger ſum: And in de- 


fault of making ſuch entry and giving ſuch duplicate or 
copy if required, he ſhall forfeit 5 l. by diſtreſs by warrant 
of one juſtice, to be applied to the uſe of the poor-as 
aforeſaid. /. 4, e : 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendred of leſs value than the fame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pawned ; 
the ſaid juſtice ſhall award a reaſonable ſatisfaction to 
the owner in reſpect of ſuch damage, and the ſum fo 
awarded ſhall be deducted out of the principal, and inte- 
reſt, and allowance for warehouſe room, which thall ap- 
pear to be due to the perſon to whom they were pawned; 
and it ſhall be ſufficient for the pawner to pay or tender 
the money upon the balance, after deducting out of the 
principal and intereſt, and money paid for warehouſe room 
25 aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſuch juſtice ſhall order, and upon ſo doing, 


the juſtice ſhall proceed as if he had tendered the whole. 
ene Te Sto Hol | And 
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And if any perſon ſhall knowingly buy or take in as a 
pledge, any linen or apparel intruſted to any other perſon 
to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſion, before one 51 5 : he ſhall forfeit double the ſum 
given or lent on he ſame, to the poor, to be recoyered as 
other forfeitures by this act; and ſhall be obliged to reſtore 
the ſaid, goods to the owner in preſence of the juſtice, 
7 And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 
it ſhall be lawful for any perſon, his ſervants or agents 
to whom the ſame ſhall be offered, to ſeize and detain tuch 
perſon and the ſaid goods, and to deliver him as ſoon as 
conveniently may be into the cuſtody of the conſtable or 
other peace. officer, who ſhall immediately - convey ſuch 
0 and the ſaid goods before a juſtice ; and if ſuch ju- 
tice ſhall upon examination and inquiry have cauſe to ſuſ- 
pect that the ſaid goods were ſtolen or illegally or clan- 
deſtinely obtained, he may commit him to ſafe cuſtody. 
for any time not exceeding ſix days in order to be fur- 
her examined; and if upon either of the ſaid examina- 
tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he ſhall commit the offender to the common 
aol or houſe of correction, there to be dealt with accord- 
ing to law. Provided neyertheleſs, that if ſuch goods ſo 
ſeized and detained as aforeſaid ſhall afterwards appear to 
be the open of the perſon who offered the ſame to be , 
pawned, exchanged, or ſold, or that he was authorized 4 
by the owner thereof to pawn, exchange, or ſell the ſame ;. FH 
the perſon who ſhall ſo ſeize or detain the party who of- | i 
fered * ſaid goods ſhall be indemnified for having fo done. 
8 7 And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawfully obtained or 
taken from him, and that there is juſt cauſe to ſuſpect that 
any perſon within the juriſdiftion of ſuch juſtice hath 
knowingly and 1 8 0 taken to pawn, or by way 
of pledge, or in exchange, any goods of ſuch owner, 
and without his privity or 9e and make appear 
185 1 4 ng to 
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to the ſatisfaction of fach Juice, robable. g grounds for 
fuch the owner's' ſuſp 10 8 fuck bac wi iſſue his 
985 for Kerehing de day time the Houſe? ware- 
houſe, or. other plac: oo +> much © ſon fo char ec ag 
aforefaid; and 1 the occupief of fuch' houſe, Warehouf 
or other place f ſhall, on re queſt to him 4 5 ta open 1 4 
fame by any peace officer Authorized i fearch there > by 
warrant of ſuch Juſtice, refuſe to open and” Jerk 
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any of the d l be f. land, and he roperty of 
ub Fat ſhal 15 made out to the ſatisfaction o api 15 
by the oath of one witnefs or 9 e ſuch juſtice 
ſhall thereupon cauſe the faqie t to be forthwith reſtored to 
the owner. / 9. 

And if any goods ſhall be pawned or ledoed for ſecu- 
ring any money 0 10 not exceedin In the Whole 
the principal ſum ol, and the. intereſ} thereof; and 
if if within tio years after the. pawning thereof (proof ha- 
ving been ne on e iy dec one witneſs,. or 12 i. 


4-4 


harbor; h, and in ſuch bo; on oath thereof made 


by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perfon who took ſuch pawn ſhall 
dwell, 


Cheat. 
dwefl, on the application of the borrower, ſhall cauſe 
ſuch perſon to come before him, and ſhall examine on oath 
the parties themſelves, and fueh other eredible perſons as 
ſhall appear before him, touching the premiſſes: and if 
tender of the principal and intereſt, and charges for ware- 
houfe room as aforeſaid, ſhall be proved by oath to have 
been made as aforeſaid, within the faid ſpace of two years; 
then on payment by the borrawer of fuch'principal mo- 
ney and the intereſt due thereon, together with ſuch charges 
for warchouſe' room as aforeſaid, to the lender, and in 
eaſe the Jender-ſhall refuſe to accept thereof on tender be- 
fore ſuch juſtice, the ſald juſtice ſhall thereupon, by or- 
der under his hand, direct the goods fo pawned forthwith 
to be delivered to the pawner : and if the lender ſhall ne- 
glect or refuſe to deliver up, or make ſatisfaction for fuch 
goods as aforefaid, as fuch juſtice ſhall order; then he 
mall commit the party refuſing. to the houfe of correc- 
tion, or fome other publick priſon, until he ſhall deliver 
up the faid goods according to the order of ſuch juſtice, 
or make ſatisfaction for the value thereof to the party in- 
titled to the redemption. ſ. 10. B 

But if any pawn or pledge of goods, made by or for the 
proprietor, that remain unredeemed for two years, the 
ſame ſhall be forfeited; and the perfon to whom they were 
pawned may ſell the ſame ; fuhject neverthelefs to account 
for the overplus, if any ſhall be, of the produce of all fuch 
goods which have been pledged for 21. and upwards, as 
by this act is directed. Ane he ſhall enter in a book to 
be kept for that purpoſe, a juſt account of the fale of all 
ſuch goods, expreſſing the day when, the money for which, 
and the name and place of abode of the perſon to whom 
the fame were fold : and if they be fold for more than the 
principat ant intereſt, and charge of warehouſe room, the 
overplus ſhall. be paid on demand to the perſon on whoſe- 
account ſuch goods were pawned,;. who fhall for his ſatiſ- 
faction be permitted to inſpect the entry to be made as 
aforefaid of ſuch ſale, paying for fuch inſpection the ſum 
of one penny, and no more; and if any perfon ſhall refuſe 
to permit ſuch perſon who, pawned the. goods to inſpect 
ſuch entry (ſuch, perſon, if he be an executor, adminiſtra. 
tor or ww” at ſuch time producing his letters teſta- 
mentary, letters of adminiſtration or aſſignment); or if 
the goods were ſold for more than the ſum entred in ſuch 
book; or if ſuch perſon ſhall not make ſuch entry, or hall 
not have bona fide ſold the goods for the beſt price that he 
might have reaſonably got for the ſame, without his wilful. 
default; or ſhall refuſe to pay ſuch overplus on demand 
bk 20 . 8 ; "6 
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as aforeſaid he ſhall forfeit treble the value of ſuch goods 
to the perſon hom, or on whoſe account they were 
pawned, to be.recovered in any of his majeſty's courts of 


record at Weſtminſter. 1. 11, 12. a 
Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods pawned, 
pledged, taken in exchange, or unlawfully diſpoſed of. 


And any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iflue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 
fence; and the juſtice before whom he is brought, ſhall 
hear and determine the matter, and proceed to judgment 
and conviction: and if it ſhall appear, upon oath, to the 
ſatisfaction of ſuch juſtice, that any perſon within his 
Juriſdiction can give material evidence on behalf of the 
proſecutor, or of the perſon accuſed, and who will not 
voluntarily appear; he ſhall iſſue his ſummons to con- 
vene him to give his evidence; and if he ſhall neglect or 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
Hall be offered, then (on proof upon eath of the ſum- 
mons having been duly ſerved upon him) he ſhall iſſue 
his warrant to bring ſuch witneſs before him; and on his 
appearance, if he ſhall refuſe to be examined on oath, 
without offering juſt cauſe ſor ſuch refuſal, the juſtice 
{hall commit him to the publick priſon for any time not 
. exceeding three months : and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
a reaſonable penalty, to appear and give evidence at the 
next ſeſſions or aſhzes.. /. 16. | | 
And no perſon charged on oath with being guilty of 
any of the offences puniſhable by this act, and which ſhall 
require bail, ſhall be admitted to bail before 24 hours no- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor, of the names and places of 
abode of the perſons propoſed to be bail for any ſuch of- 
fender, unleſs the bail offered ſhall be well known to the 
Juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
ſizes, ſhall be tried at the next ſeſſions or aſſizes to be 


held after his being apprehended, unleſs. the court ſhall _ 
think fit to put off the trial on juſt cauſe made out to them. 


917. 
25 | And 
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's And in all proceedings on this act, any perſon. ſhall be 
e admitted to be. a witneſs, notwithſtanding his being an in- 
pf habitant of the place wherein the offence ſhall : have been 


committed. 21 | 
And. the. juſtice befors wham any perſon ſhall Le 

vided upon "his act, ſhall cauſe the conviction. to be 

drawn up in the: form, or to the effect denn WEE. 


— * it remembred,. that on this — df — 
To wit, N in the ——— year of his majeſty 5 reign, A. B. 
+ convicted before — of his majeſty's. juſtices of the peace 
for the [aid county of ——— (or, for the PERS. or diviſion, 
of the ſaid county or, for the, city, liberty, or town 
0 as *. caſe ſhall be] for = the 
atd de adjudge him or her 10 pay and Toi for the 
ſame, the Tam of —— | iven under the day and 
year Fer gad. 75 5 
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The ſame to — written upon parchment; and tranſmit- 
ted to the next ſeſſions, to be filed amo 1 the records; 
and if any perſon ſhall appeal to the ſaid ſeſſions, the ju- 
ſtices there ſhall, upon receiving the ſaid OT pro- 
ceed to hear and determine the matter. | 

And no certiorari ſhall be granted, to remove _y pro- 
ceedings on this act. /. 20. | 

And if any perſon convicted of any offence puniſhable by 

this act, ſhall think himſelf. aggrieved by the judgment of 
the juſtice before whom he ſhall have been convi ed,” he 

may appeal to the next ſeſſions, and the execution of the 

judgment ſhall in ſuch caſe be ſuſpended, the perſon con - 
victed entring into recognizance at the time of the convic- 
tion, with two ſureties in double the ſum he ſhall have 
been adjudged to pay, upon condition to proſecute ſuch” 
appeal with effect, and to be forthcoming to abide the 
judgment and determination of the ſaid ſeflions : and the 
ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea- 
ſonable to be paid by either party; and if the judgment 
ſhall be affirmed, the appellant ſhall immediately pay the 
ſum adjudged to be forfeited, together with ſuch coſts as - 
the court thall award, or, in default thereof, ſhall ſuffer 
the pains and penalties by this act inflicted upon perſons 
reſpectively, who ſhall neglect to pays © or ſhall not pay 
the forfeitures by this act to be paid. 

And perſons ſued for any thing done — this act, may 
have double coſts, . 22. 

And juſtices acting under this ſtatute ſhall be indemnified 
3s by the 0 2. c. 44. And no ſuit ſhall he commenced 


2 againſt, 
A , 5 ; 


5 peace offer for done in the extcu- 
1 85 this. for'y unt ora ms ſhall have been 
den e din, or left at his viſual place of abote by the ar- 
torney employed. againſt him; which notice ſhall — 
the name and place of abode of the perſon who is to brin 

ihe did, we er n dir batfof-athicht?” and the nate 
and plate of ab5de-of the attorney fall de undetwritten 
or indorſed thereon; and fi he ch, peace officer may, at any 
time within 14 da after ch notice, tender or caule to 
de tendred any | as aends for the inury c complaitied 
of, to the party SE or to the Taid attorney; and 
if the fame is not 4 * he defehdant NN 
fuch tender in bar of together with the ge 
neral iſſiie, or any other plea, eave of the court ; 
and if the Jury m_ find the amends to Hive been full” 
cent, or otherwiſe the plaintiff ſhalt fait in the action, he 
ſhall have his coſts; and if the Jy a ſhall prevail he 
ſhall have, ſuch damages as 44. u I think roper, 
ng with full colts. f 1 Mey coin * 


e, of two —.— to a eeuc an T* 
ede on 33 K. b. ks Nh 
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| Weſtmorland, 4: To the conſtable of — 


HEREAS complain bath been, bidde with tis wheſ 
Want and ſeals are hereunto ſet, two of his majeſly's 
8 55 ces of the peace fot the 124 county, and one of us of the 
uorum, upon the' cathy Us 0 8 Jeaman, and 
F. J. of ——— emu, that on the — ＋—— 
5 O. of - — Yeoman, did by 4 falſe privy token [or, 
. letter] that is ta ſay, by [here particularize the 
ſly: and eeteitfu fully obtain and get into his hands 
2 70 a ere mention the things] from C. I. of —— 
contrary. to. 1 N in that caſe niade - Theſe are therefore 
| Jet hereof, forthwith to bring the 
faid A. . before us of = r 
to anſiber to the lad complaint, and farther to 


ſeals tbe —— day of ——- 
| Cheeſe. See Butter,” 
* See Exciſe, 


dealt. TIES 2 2 law. . Given under our 25 and 
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. two witneſſes) 8 being un e 


eg and church yard, 


HE ancjent Saxon. word is cyrce, the Danifh Original of the 
kircke, the "Belg d kercke, the Cimbgze fintia ord church, 
or © l; probably from - Greek work KVQIEX ON, 
ing to the lord, or wv 0 olxot, the lord's houſe : ſo that we 
have loſt che ancient Pronunciation of the word (except 
in the northern parts of England, and in Scotland) by 
ſoftening! the letters c or ch, as we have done in many 
caſes; Which letters the ancient Greeks and Romans al-" 
ways pronounced hard, as the letter 4. 
2. In cities and towns: car porate, the. biſhops ( lations Vaixing of 
ſent of the mayor, aldermen, and juſtices of tha peace, and n 
the patron). may unite two:churchies or. chapels; and make order. 
with the, like conſent, that the, patrans preſent, by. turns, ha- 
ving regard to the value f the. levings, . and, the incum- 
bents thereof. ſhall be grafugtes., 17 C. 2, Cit 
3. Clauſes are . inſerted, in ſeveral acts of Nev churches, 
liament for making proviſion for the rectors of new: 
churches, which. clauſes. give, certain powers to. juſtices 
of the peace, in relation to the aſſeſſi ents to be made f 


for that purpoſe. 


4. N * nor markets ſhall, be It in nch yards. 13 Markets in the 


| Ed: „ church, ard. 
5. mo Mall. not be. arrgſted, and draiun out, of any A 
church or church yard, whil, IR they attend to divine. ſervict; ond wa church 


pain of impriſonment. of the offender, and. ranſem at. the lige 
wi. and ſatisfaftion 2 the:party , arrę Ned. 50. Ed. 3. c. 5 
1 R. 2. C. 15. 


be of perſons g going, to. or COMING. 3 but that- 
a warrant N a juſtice of the peace for the king. may; 
be IA ſuch, caſe. - Cro. Car. Gon. Cro. Fa, 3. 
Bul 2 
But altho' the officer may be puniſhed for the ſame ei- 
ther in the ſpiritual or temporal courts, yet the arreſt 5 
not on a ſunday) is good in law. Warſon c. 34. p. 3 


6. if any perſon? all, by. words. only, quarrel, 22 or Brawling io the 


brawl, in any church or church yard, the biſhop (on proof e Fre. or church. 


ab, ingreſſu eccleſiæ; and, every clergyman. from tha Wi 
ftration of his office, fo lang as be. ſhall think matt, 5 & 6 


Ed. 6. c. 4. f. 1 a 


7. If any Pall ſnite, or lay any vielent hands. on ior Striking in the 
In any « church or church 7 he” ſha le deemed ipſo facto 3 


. excommunigat** 


| 
} 
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Church and church yard, 
88 and be excluded from the ellowſhip and com- 
pany of Chriſt's congregation. ,, 5 & 6 Ed. 6. c. 4. .. 2. 


Lay any violent hands] But churchwardens, or perhaps 


| Private perſons, who whip boys for playing in the chureh, 


or pull off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, or gently lay their hands on thoſe 
who diſturb the performance of any part of divine ſer- 
vice, and' turn them out of the church, are not within 


the meaning of this ſtatute. 1 Haw. 1 39. 


Suiking with a 
weapon in the 


4 
e * 
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Sball be deented_ ipſo facto excommunicate] And he ſhalt 
not excuſe himſelf * e N i the other aſſaulted 
him. 1 Haw. 1 39. | 


Ipſe fatts] Nevertheleſs, in this 1 other like caſes, 
there ought either to be a precedent conviction at law, 
which muſt be tranſmitted to the biſhop ; or elſe the ex- 
communication muſt be declared in the ſpiritual court 
upon 2 proper proof of the offence there; for it is implied 
in every penal Jaw, that no one ſhall incur the 2 
thereof, till he be found guilty upon a lawful trial. 

* 139. 


8. Fam ſhall maliciouſly firike another with any weapon, 
3 — any church or church yard, or ſhall there draw any weapon 
.. 


with intent to frite, and ſhall be convictad thereof by uerdict 


of 12 men, or confeſſion, or by two nr before the judges 


* aſſixe, or juſtices of the peace in their ſeſſions, he ſhall be ad- 


ed to have one of his ears cut 0 i if he have uo ears, 


he ſhall be burned in Aer cheek with an hot 25 having the le- 


ter F, "whereby he may be known and taken for a fray maker 


and fighter ; ; and he ſhall alfo fland ipſo facto excommunicate. 


5 & 6 Ed. 6. c. 4. f. 


9. He who ſteals goods belonging to a pariſh church, 


may be indicted for ſtealing the goods of the pariſhioners: 
1 Hato. 94. 


For other matters, fee title * 
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Churchwardens. 


I. I do are exempted from being ehardbwardens. 4 
> J. Cbuſing and fewearing of goes pad with. 
© their duty thereupon. | 
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nm Their du 2 in levying ha and therein of 


HG 


— 4 vefries, 


1 2 P., Ther 


2 


„„ ĩͤ . 2 TE it. ie. & 


Weſtminſter. 2 Roll's Abr. 272. 


exempted from the office of churchwarden. 6 JF. c. 4. gon. 


4. 1. 


office, may execute the ſame by a ſufficient deputy, to be 


. EN nd. | 


to ſerve as churchwarden. 


"i Chyfng and | fearing. churcbwardens, with their 
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IJ. Their duty as to repairs ; and ny" concern- ne 
ing church ſeats. | 

V. Their duty as to ſundry other 3 

VI. Concerning preſentments ; and therein of Kail. 

men or aſſiſtants. 

VII. Their accounting. 

VIII. Their puniſhment on wibehaviear) 

1X. Their indemnity on doing their duty. 


1. Who are exempted from being churchwardens. | 


Counſellor, or attorney, ought not to be choſen Attorneys, 
churchwarden ; and if he is, he may have a pro- 
hibition, by reaſon of his attendance on the courts at 


2. Apothecaries, who have ſerved 7 years, ſhall be Apothecariesand 


And by the 18 G. 2. c. 15. Freemen of the corpora- 
tion of ſurgeons in Londen are e from being 
churchwardens. | 
2 Diſſenting teachers or preachers, in holy den „ mini- 
or pretended holy orders, being duly qualified, are ex- fler. 
empted from the office of churchwarden. 1 W. ß. 1. 


4. Other diſſenters, . to take upon them the Other diſſenters: 


approved of in like manner as other churchwardens. 1H. | | 
eV 1. c. 18. 

5. All perſons who have proſecuted a felon to convic- Perſon having 
tion, are exempted from the office of churchwarden, in convifted « fe- 
the POR where the offence was committed. 10 & 1 i 
6 
6. y * 2. G. 3. c. 20. which is of foros for 7 years, Perſon eri ie li; 
&c. No private man, perſonally ferving for himſelf in * 
the militia, during the time of ſuch e eee be liable 5 


duty ibereupon. | — 


10 8 ſhall'be choſen-yearly i in \ Eafter winks When to be cho- 
8 the joint conſent of the miniſter and pariſhioners, if it ſen, and by 
may be; but if they cannot agree, the miniſter ſhall —_ 
one, BY 995 ee n Cn. get 77 Bist 


82 82 45 . 4 | =_ B + ; 


ct But where chere is a 9 for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gihhſ. Codex 
242. 5 


— to take 0 A perſon chofen churchweatden, refufing to take * 


Chorchwardens 
oath 


Churchwardens + 
a body corporate. 


abd och, may be excommunicated for the refufal; 
and no prohibition will lie. Grbſ. . 
3. And the eccleſiaſtical judge, refuſing to err him, 
wy wa compeves. by a mandamus. Gib. 243. 
The churchwardens bath, as fad to have been agreed 
2 upon mutual conſultition between the eivilians and 
common lawyers, is as follows: 


60 Nes ſhall ſwear truly and faithfully to execute the 
* / office. of à ehurchwarden within your patiſhg and ac- 
<«, cording, to the beſt of your fill 4 and khow edge pre- 
ſent ſuch things and perſons as to your knowledge 
are preſentable by the laws eccleſtäſtical of this realm: 
4 88 Help yeu We * the IE r book.” 


Gilg 24S 


3. nin being 3 3 are fy far in- 
corporated by law, as to ſue for the goods. of the church, 
and to bring an action of treſpaſs for thei; and alſo 


to purchaſe goods for the uſe of the pariſh; but they 


are not à corporation im ſuch fort as to purchaſe lands, 
or take by grant, except in London by cuſtom, Eid}, 


242. 
I 30 * 6. Chnretiwarders ſhall continue in oer, rith the new 
hall continue. churehwardens be ſworn. Can; 118. 


H. Theip in l ales; and tberein vor, 
422 and ect veſtries. e. s 


WEEDS The rates © a es a with the ae of * = 
Jor part of the pariſhioners, Rhouſekeepers; 6r Seeufer 

land. rr order to which; pubffckh notice of & ye (2 

to called from the vefiments of the miriftet 

there) ought to be given the ſunday" before, eicher in the 
church after divine ſervice is ended, or elſe at the church 
dot as.\the pusiflrionets eöme omg both of che calling. 
of the ſaid meeting, and alſo of the time and place of 
the aſſembling of it. And it will be faireſt then alſo 
to declare Tori what buſineſs tlie ſaid meeting is to be 
- beld, that no one may be ſurprized, but that all may have = 


full time before, to confider of what is to be pro 


— 

the ſaid meeting. And it is uſual that for half an 

fore it begins, one of the church bells be tolled to give 
the 
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the ae notice when they are met. 5 Co. 67. 

.. | wa 

2. ae common law, every pariſhioner who paid to Who ſhall have 
the church rates, and no other, had a right to vote. Par. 8 in hs 
I. 56. And thoſe that pay no church rates ſhall have no 
vote in affairs relating to it, except it be the rector or 
vicar. Mod b. 1. c. 7. | hy... 
3. All perſons who have a vote in the veſtry have an Who may ad- 
equal right, and neither the miniſter nor churchwardens, Journ che ver. 
without a ſpecial cuſtom, can adjourn the veſtry; but this 
can only be done by a majority of the whole aſſembly. 
Str. 1047. . ; 
4. When the churchwardens and pariſhioners are there Laying the rates, 
met, they are to conſider what ſum of money it will be 
neceſſary to raiſe. for ſuch repairs as ſhall then be needful; 
and after they have agreed what ſum is fit, they are to 
make an equal levy. Degge 171. 


5. And the major part of them that appear, ſhall bind Majority to bind 
the pariſh ; or if none appear, the churchwardens alone dhe pariſh. 
may make the rate; becauſe they, and not the pariſhio- 
ners, are to be cited and puniſhed, in defect of , repairs. 

Gibſ. 220. | | _ 

6. It is moſt convenient, that every pariſh act there Eatring in » 
be entred in the pariſh book of accounts, and every bock. 
man's hand conſenting to it be ſet thereto; for then it 


5 on be a certain rule for the churchwardens to go by. 


ar. F * f , ; f 'E 'T 

5, "hg there may be ſele& veſtries, of a certain Select veſirys..... 
number of perſons elected yearly, to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch _ 
2 om 8 a good cuſtom, Read, Ch. Service.  Gibſe 246, 

F. 728. 8 

8. Ie is holden, that a rate for the reparation of the Two rates ; one 
fabrick of a church is real, charging the land, and not for the fabrick, - 
the perſon ; but a rate for ornaments is perſonal, upon the un. ch 
goods, and not upon the land. Gibſ. 220. „„ a 
And in Fefrey's caſe, 5 Co. 6 it was ſolemnly adjudged, 
that the rates for the repair of the church ſhall be laid 
upon every occupier of lands in the pariſh, altho” ſuch 
occupier live in another pariſh ; and ſuch perſon may coma 
to the veſtries of the pariſhioners, and vote in the makin 
a rate: but he ſhall not be charged towards the orna- 
ments of the church, as for bells, repair of ſeats, bread 
aud wine, clerk's wages, viſitation charges, and the like, 
by reaſon of ſuch lands; for that the perſonal eſtates of - 
the inhabitants are chargeable with every thing that doth 
not relate to the fabrick of the church, or repaiis of the 
Vol. I. 0 X fences 
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-Fenees of the church yard, or ſuch other things as con 
dern the freehold. 


And therefore ſome have been of opinion, that church - 
de ſhould make two rates; one upon lands and 
Houſes, which may concern the freehold of the church, 
und another upon perſonal eſtates and ſtock, to defray 
other expences. But as this method creates confuſion, FA 


avs it is ſeldom practiſed. 


And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe ; and that a foreigner who holds lands 
in the parrſh is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to. the repair of the church ; 
vtherwiſe' there would be great confuſion in making ſeve- 
ral levies, which he never obſerved to be practiſed within 
his knowledge. But 75 leaves it a query, among a diver- 
ſity of apinions. p. 17 

And Mr. Shaw, Ke is pariſh law, having cited the 


* authors who hold theſe different opinions, ſays, that the 


practice generally now goes according to the opinion 


Equal pound 
en : 


Tenant to be 


laſt mentioned, namely, that foreigners occupying lands 


within the pariſh ſhall be charged to both; and that the 
eccleſiaſtical judges, as well as the temporal, for the 


- eaſe and convenience which accrues from the making of 


one levy for all, do give countenance hereto, and begin 
to treat the een, opinion as obſolete and out of doors. 
2. 92. S | rs > 

9. A taxation by the pound rent is the moſt equitable 
way, and not according to the quantity of the land. 
Mood b. T. c. 7. 

10. Where lands are in Win, not the leſſor, but the 


<harged, and not tenant ſhall be rated and pay. Gibf. 221. 


the landlord. 
Impropriator 


11. An impropriator, tho' bound to repair the chancel, 


— far charge · is alſo bound to contribute to the reparations of the church, 


3 4 


Appeal againſt 
he tates. 


Bae how to be | 


Tecovcicd, 


if he hath lands in the pariſh, which are not parcel of the 
N Gibſ. 221, 223. 

f any perſon find himſelf aggrieved at the i incqua- 
ty of the aſſeſſment, his appeal muſt be to the eccleſia- 
Rical judge. Degge 172. 

And in ſuch caſe, if he will be relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpect of the 
quantity of his land, as being rated for more than he has, 


or that the land Ghia he hath is over rated, or that the 


rate was needlefs, or that ſome lands in the pariſh are 
emitted in the rate. o b. 1. c. 7. 

13. If any refuſe to pay the rates, being demanded 
by wo * they; are to be ſucd for in the ec- 


- + 


18  cleſralticat 


rate, Gibſ. 221. 


Gibf. 223, 224. 
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cleſiaſtical courts, and not elſewhere, Gib. 219. Degge 
171. f | 243 

Alſo a quaker, refuſing to pay church rates, may be 
ſued, as other pariſhioners, in the eccleſiaſtical court; or 
he may be proſecuted before the juſtices of the peace, in 
the ſame manner as for his tithes. | 


IV. Their duty as to repairs, and therein concerning 
church ſeats. 
t. Of common right, the ſoil and freehold of the church Who ſhall repeir. 


is the parſon's; the uſe of the bedy of the church, 


and the repair of it, common to the pariſhioners ; and 
the diſpoſing of the ſeats therein, the right of the ordinary, 


Gi. 221. 


2. The ſpiritual court may compel the pariſhioners to Who may com- 
repair the body of the church, and may excommunicate ſs OI 
every one of them till it be repaired; but thoſe that are : 
willing to contribute ſhall be abſolved, till the greater part 
agree to a tax. Read, Ch. Service, 15 : | 

3. If the churchwardens ere& or add any thing new, Difference be- 
either to the fabrick of the church, utenſils, or church yard, ende SON 
they muſt have the conſent of the pariſhioners ; and if ſuch ang aue e the | 
additions are in the church, the biſhop's licence is alſo ne- old. 
ceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs; and if the 
major part will not conſent, where repairs are neceſlary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they are 
met, refuſe to make a rate. But if a church fall down, 
the pariſhioners are not bound to rebuild it. Read. Ch. 

Service. 1 Vent. 367. | | 

4. But if a church be ſo much out of repair, that it is Mzjority may 
neceſſary to pull it down, or ſo little, that it needs to be 1. 
enlarged, the major part of the pariſhioners may make a 
rate for new building, or enlarging, as there: ſhall be 
occaſion, This was declared in the 29 C. 2. by all the 
three courts ſucceſſively ; notwithſtanding the cauſe was 
laboured by a great number of quakers, who oppoſed the . 
5. The parſon, that is, the ſpiritual rector, as alſo the Repairiog the 
lay impropriator, are bound by common right to repair hancel. 
the chancel, and is thereupon intitled to the chief ſeat 


therein, unleſs another hath it by preſcription; yet he 


Hath not the diſpoſal of the ſeats therein, but the biſhop. 


* 


3 6. An 
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Repairing an iſle, 6. An ifle in a church, which hath time out of mind 
| belonged to a particular houſe, and been maintained and ! 
repaized by the owner of that houſe, is part of his ftank 
tenement, and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. Gibſ. 221. | my Hh 
Seat inſeparable 7. A ſeat, or priority.in a ſeat, in the body of the 
from the houſe, church, may be preſcribed for as belonging to a houſe, if : 
it hath been uſed, and alſo . time out of mind, 
by the inhabitants of ſuch houſe. Gzb/. 221. | 20 
, 8 And no one can claim a ſeat in a church by preſcription, | 
= as appendant or belonging to land; but it muſt be laid as ; 
5 belonging to a houſe, in reſpect of the inhabitancy thereof. n 
1 | Mood b. 1. e. 7. 1 he: : 
| And therefore a ſeat may not be granted to a perſon and 
| his heirs abſolutely ; for the ſeat doth not belong to the 
cer perſon, but to the inhabitant. Gib. 221. | 


V. Their duty as to ſundry other matters. 


Overſeer. Ef Every churchwarden is an overſeer of the poor, al- 
"26 tho every overſeer of the poor is not a churchwarden. 


4 6 43 Bl. c. _ 1E ä | 18 
with And in M. 15 C. 2. A churehwarden was committed by 
the two next juſtices, as churchwarden, for refufing to ac- 
count for the money received and diſburſed by him; but on 
an habeas corpus he was diſcharged: becaufe by the warrant 
of commitment it ought to appear that he was overſeer of 
the poor, for by the ſtatute of 43 El. that is annexed to his 
office of churchwarden, and the juſtices have no juriſdiction 
q over him as churchwarden, but as overſeer. Dalt. 186. 
0 church way. 2. They are to ſee that the church ways be well kept 
1 and repaired. And the right to a church way may be 
1 ten | claimed and maintained by a libel in the ſpiritual court. 
1 41 Noll Hr. 287. | 
3. Churehwardens have the care of a benefice during its 
vacancy: Having firſt taken out a ſequeſtration from the 
ſpiritual? court, they are to manage all the profits and ex- 
pences of the benefice for him that ſhall next ſucceed ; 
plow and fow his glebe; take in the crop; collect tithes ; 
thraſſr out and fel} eorn; repair houſes and fences, and 
the like. And they ſhall take care that during the vacancy 
the church ſhall be duly ſerved by a curate approved by 
the biſho), whom they are to pay out of the profits of the 
benefice. And if the ſueceſſor thinks himſelf aggrieved 
15 | by them, he may appeal to the eecleſaſtical judge. Par. 
I | | L. 99. Comp. Par. O. 90. 2 ; a 
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4 They (or the conſtable) ſhall levy the penalties for worldly ealling 
* exerciſing their der calling on the lord's day. on the lord'sday 
29 C. 2. c. 7. 
? ſhall ſuffer no plays, Cali; banquets, ſuppers, Profanation of 


church ale drinkings, temporal courts or leets, lay juries, he church. 


muſters, or any profane uſage to be kept in the church or 2 
church yard. Can. 88. 

6. They ſhall ſee that the pariſhioners reſort to church, Bes dle: divine 
and continue there orderly, during divine ſervice; and ſhall test 


preſent the defaulters. Can. go. *$ 


7. They ſhall not ſuffer any idle perſons to abide either Sewing] in the 
in the church yard, or church porch, during the time of urch vad. 
divine ſervice or preaching ; but ſhall cauſe them to come 
in, or to depart, Can. 19. : 
8. They ſhall levy the forfeiture of 12d. a ee on Levying 120. 
the goods of perſons not coming to church. 1 El. c. 2. e b 

9. They (or the conſtable) ſhall levy the penalty of 38. church. 
a> for uſing unlawful paſtimes on the lord's day. 1 C. c. 1, none _ the 

10. They (or the conſtables or overſeers) ſhall levy r 8 
penalties 54 being preſent at unlawful conventicles. TON. 
C. 2. c. 1. 

11. They ſhall, on pain of 201. preſent at the ſeffions Recuſants 
once a year, the monthly abſence from church of all recu- S * 
ſants, and the names and ages of their children above nine | 

old,and the names of their ſervants. And if the party, 


net ſhall be indicted and convicted, the churchwarden 


8 have a reward of 40 8. to be levied of the n 8 


1 warrant of the juſtices in ſeſſions. 3 J. c. Sata 

hey ſhall keep excommunicated perſons out of the Excommunlcid 

wud: Can, 8 5 perſogs. 
13. They ſhail take care to have in the church a large Ornaments & © 


| bible, book of common prayer, book of homilies, a font of he church-. 


, A decent communion 'table, with proper coverings, 
the ten commandments ſet up at the eaſt end, and other | 

n ſentences upon the walls, a reading deſk, and pulpit, 1 
and cheſt for alms ; all at the Charge of the parich. Can. 
8. 81, 82, 83. ba. $ | 

14. They ought 4 keep the keys of the beſfry, 8 to Bells, ; 
B's care that the bells be not rung without _— cauſe, to dr r 
be * the miniſter and themſelves. Can. 88. | 
x They hal have a box, wherein to keep the regiſter, Neriſter. 
with th locks and keys, two keys to be kept by then, 
and one by the minifter; and every ſunday they {hall ſe lf 
bat the miniſter enter therein all chriſtnings, weddings, a 
and burials that have been the week before; and at che 
bottom of every page, [they {hall (With the miniſter) fub- 
{eqike th thier names, And they ſhall, within a month after 
3 March 


——— — 
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March 25. yearly, tranſmit to the biſhop a copy thereof 
for the year before, ſubſcribed as above. 
And ſuch regiſter, being carefully preſerved, is good evi- 
dence; and the falſifying of it is puniſhable at the common 
law. ih. 229. 
Communion. 16. They ſhall, at the charge of the pariſh, with the 
% advice and r e of the miniſter, provide bread and 
"RO againſt the communion. Gan. 20. 


| Incumbent. hey (or the overſeers) ſhall levy the penalty of 51. 


6 js 1 incumbent not reading the common prayer once a 
| month. 13 & 14 C. 2. c. 4. 

Charlty briefs. 18. They ſhall collect money on charity briefs, on pain 
of 20 l. 4 An. c. 14. 

Strange 19. They ſhall not ſuffer any ſtrangers to preach, but 

preachers ſuch as ſhall appear qualified on ſhewing their licence 
and they ſhall ſee that ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for that purpoſe, with 
the day when they preached, and the biſhop's name who 

granted the licence, Can. 50, 52. 


. 20. They ſhall, on certificate from the miniſter, apply 


woollen, to the magiſtrates, for conviction of offenders in not bury- 
| ing in woollen. 30 C. 2. c. 3. 

P denied - 21. Perſons who murder 3 or Be excommu- 

iſan burial. nicated, are denied chriſtian burial; and therefore the 

churchwardens are not to ſuffer them to be buried in the 


church or church yard, without ſpecial licence from the 


biſhop. Degge 183. 


-- Taken 1 bas . ſhall levy the penalties for eating fleſh on fiſh 


Kiſh days. days. "0M 
Unlicenſed 23. 1 hey ( or the conſtable) ſhall levy the penalty for 
alouſc. 2 unlicenſed alehouſe. 3 C. c. 3. 
hey ſhall receive the penalties for ſervants, la- 

"Sat apprentices, or Jonrneymen gaming. in publick 
houſes, 30 C. 2, c. 24. 
Prunkennau. 23. They ſhall receive the Wen for tipling and dran- 

| kenneſs. 4 J. c. 5. e 
Suffering tipling. 26. They (or 1 7 con able) ſhall levy the penalty far 


Gaming; 


_— 9 ee a of N 
Spirituous hey ſhall 2 the ponalties for hawking ſpiri- 
hae. 8 8 9 G. 4 „% 23. 
Corn. 28. They (ar the overſeers) ſhall levy. the penalty for 
| —_ wn by a wrong meaſure. 22 C. 2. c. 8, 
_ and 3 or the overſeers) ſhall receive the penalties 


_— to wy 4 — and cheeſe, 13 & 14 C. 2. c. 26. 
Foreiga cattle. © 30. They, and the overſeers, ſhall diſtribute am 


the poor foreign earth imported, forkitedy and iN 
31. They | 


1 
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31. They (or the overſeers) ſhall:levy the penalties re- Weights and. 
lating to weights and meaſures... 16 C. c. 19. 22 C. 2. wealutes 
c. 8. 

32. They ſhall carry hawkers and pedlars trading with- Hawkers.ane 
out licence, before a juſtice of the peace. 9,& 10 c. 27, Pula. 

33. They ſhall provide cheſts wherein to liek” up the Militia. 
arms, clothes, and accoutrements of the militia. - 2 G. N 
. . 

34. They, together with the miniſter, are to ſign cer- Greenwich 
tificates for the out- penſioners of Greenwich hoſpital, re- * 
fiding within their pariſh, with reſpect to the identity af 
_ perſons, in order to the receiving of their penſions. 

c. 16. 

bo LY They. (or the overſeers) ſhall pay to the high con- County x2 rate. 
ſtables the general county rate, out of their money col- 7 
lected for the poor. 126 +0 20. 5 

36. They ſhall receive the penalty for ſervants careleſly Servants firing 

firing houſes. 6 An. c. 31. houſes. 

| They ſhall receive the penalties for tracing hares in Tracing bares. 
the ſnow (and other game penalties.) 1 F. c. 27 

38. They ſhall join with the conſtable and en af Surveyors of the 
the highways in i and returning new ſurveyors. b 
i Nc. 12. | K * 


3 


YI. Of projntnent and therein concerning Ales 


or alſiſtants. 


Ts 88 by their oath are to preſent or u Oath to preſent, 
to the biſhop, or his officer, all things preſentable by the 
_ eccleſiaſtical laws, which relate to the church, miniſter, 
and pariſhioners. 
2. The articles Averet to . for their direction, are Book of articles, 
for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 
23. There are alſo ſeveral things which they are bound to Statute preſent» 
preſent by act of parliament; as tipling or drunkeoneſs „ I ; 
the ſtatute of 4 J. c. 5. recuſants by 3 J. c. 4. 
4. They may preſent as often as they pleaſe, but hall When to preſents . 
Not be obliged above once a year where, it _hath ſo been 
uſed, and not above twice any where ; exFeDE. it be at the 
biſhop? s viſitation, Can. 116, 117. 
5. For the preſentments of an church or chapel for Fee for taking in 
one year, the r 12 ſhall have 2 „ la 0D or | 
6. The mini preſent 9 the churchwardens Vierer may * 1 
neglect. Can. 113. ut ſuch . hgh. os 1 
upon oath... 2 Te. 8 
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7. In larger pariſhes there are officers called ſideſmen 
8 ſynodſmen, otherwiſe called queſtmen) to aſſiſt 
the churchwardens in their enquiries and preſentment of 
offenders; They ſhall be choſen yearly in Ea ſter week b 
the miniſter and pariſhioners, if ey can agree ; if not, by 
the biſhop. Can. go, 


e 8. The fideſman's oath, fajd to have been r on wy 


Preſentment on 
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the ciyilians and common lawyers, is this: 


& You ſhall ſwear, that you will be afſtant + to the 
cc churchwardens in the execution of their office, ſo far as 
6 by law you are bound: So help you god. 36 Gi 242. 


. Whereas churchwardens are ſworn, and miniſters 
ö to preſent as well crimes and diſorders, as alſo the 
common fame which is ſpread abroad of them, whereby 
they are ſometimes troubled by the delinquents or their 
friends; all judges both — and temporal are (by 
the 115th canon) admoniſhed and exhorted, as th regard 
and reverence the fearful judgment ſeat of the high judge, 
that they admit not in any of their courts any ſuit againſt 
churchwardens or miniſters for any ſuch preſentments; 
conſidering that they tend to the reſtraint of ſhameleſs im- 
piety, and that the rules of charity and r do 

. they did nothing therein of malice, but for the 
Eifcharge of their conſ{ciences, 
But as common fame is often falſe, and as it is better 
that ten offenders ſhould eſcape than one innocent perſon 
uffer, and as the above canon ſuppoſes that an action ma why 
brought for ſuch preſentment ; it ſeemeth good to u 
| caution in this matter, unleſs the offence be nl natorious. 


VII Their accounting.” 


5 At the end of the year, or within a n PO at 
moſt, they ſhall before the miniſter and pariſhioners (at a 
veſtry) give up a juſt account of ſuch money as they have 
received, and alſo what particularly they have beſtowed in 
reparatians, and be for the uſe af the church; and 
ſhall deliver up ta the pariſhioners the money and pariſh 
| goods i in their hands, to be delivered over by them to the 
next e bill indented. Can. 50. 

of: And If they refuſe,” they may be preſented at the next 

_ viſitation by the new. churchwardens ; or any of the pariſh 
that are intereſted may by procefs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
naye a writ of account at common law. And if they have 
diſburſed 
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Churchwardens. 313 
diſburſed more than they have received, the ſucceeding 
churchwardens ſhall pay what is due to them, and ac- 
count it among their 3 1 RolPs Abr. 121. 

3. If the cuſtom of the pariſh is, for a certain num- Accounting tos 
ber of perſons to have the government thereof, and the ſelect ver. 
account is given up to them; the cuſtom is a good cuſ- 
tom, and the account given to them a good account. | 
Gibſ. 242. | 5 | * 

4. Mr. Barlw ſays, that for diſburſements of any ſum Vouchers, * 
not above 40s. their own oath is held ſufficient proof; —9 4 
but for all ſums above, receipts muſt be produced. Bari. 


105. But it may be more ſatisfactory if receipts be pro- 
duced for all. 


5. The allowance of the account may be by entring it Allowance of 


in the church book of accounts, and having it ſigned by che accouat. 
thoſe in the veſtry who allow the accounts.  Barl. 105. 


6. When they have faithfully accounted, and their ac- Account allow- 
count is allowed by the miniſter and major part of the pa- ed, final. 
riſhioners preſent, it ſhall not afterwards be in the power 
of any to make them account again; unleſs ſeme fraud 
in their account is afterwards diſcovered. Wood b. T. c. 7. 

E. 7 G. 2. Wainwright and Bag ſhaw. The churchwar- s 
dens were cited into the court of Litchfield to account. a 
They pleaded, that they had accounted at the ac- 


cording to law. Which plea was rejected; and there- 


upon a prohibition was granted: for the ordinary is not 
to take the account, he can only give a judgment that 
they do account; and to what purpoſe ſhould they be ſent 


Str, 974, 1733. . 
VIII. Their Puniſhment on miſbebavicur. 


1. If the churchwardens waſte the goods of the church, Churchwardens , 
the new churchwardens may call them to an account be- <mmitung 
fore the biſhop, or bring their action at common law. 
Read. Ch. Service. N 1 | 
2. And whereas many churchwardens and overſeers, Pariſhioners may 
and other perſons intruffed to receive colletions fpr the be exKepee  * 
poor, and other publick monzes relating to the churthes . 
and pariſhes whereunto they belong, do often miſp eng 
the ſame, to the prejudices of ſuch pariſhes, and of te 
poor, and other i Fade ; and the parifhioners, 


back, to thoſe who have taken their accounts already. 


who are the only perfons ſometimes who can make proof 
thereof, have not been allowed to be witneſſes againſt 
them: it is enacted, that in all actions to be brought in 
any court at //efiminfter, or at the aſſizes, for the reco-- + 
R very 


q 
: * 
\ 
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Churchwardens. 


very thereof, the evidence of the pariſhioners, other than 


ſuch as receive alms, ſhall be taken and admitted. 3 I. g 
a | c. II. 1. | p 
ee e reading: are not anſwerable for indifcre- E 
Indiſcretion. tion, but for deceit only, if. they lay out more wy h 
©, [than is needful. Mood b. I. c. 7. | 2 
* ki 
TX. Their indemnity on doing their duty. £ 
Doyble cofls. 185 ** Ada be brought againſt any churchwardens, or cl 
perſons called ſworn men, executing the office of church- h 
warden, for any thing done by virtue of their office, they 2 
may plead the general iſſue, and give the ſpecial matter 1 
ia evidence; and if a verdict is given for them, or the h 
plaintiff ſhall be nonſuit, or diſcontinue, they ſhall have h 
double coſts. 7 F. c. 5. 21 F. c. 12. c. 

In Kercheval's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for: a preſentment upon com- n 
mon fame of incontinency. Upon not guilty, it was CI 

'found for the churchwardens, and moved, that they 
| might have double coſts: But it was reſolved, that this be 
4 being merely eccleſiaſtical, is not within this ſtatute; for Ct 
that the ſtatute was never intended, but where they thall | 
be vexed concerning temporal matters, which they ſhall a 
_ do by virtue of their office, and not for preſentments con- 3. 
rang matters of fame. Cro. Car. 285, 286. | . 
5 bi 
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_— * :« II. Benefit of clergy. di 
| 3 3  Clergymen. " 
| | br wo. „B the 438. 6. 2. Clergymen are liable to the poor to 
3 — — rates, for their glebe and tithe. 4 
1 3 2. And Mr. Haim ſays, clergymen are within the | 
1. —_— purview of the ſtatutes relating to the repair of highways, cl 
141 88 in reſpect of their ſpiritual poſſeſſions, as much as an of 
| = other . perſons whatſoever in ref; Oe. of any other poſſeſ- * 


ſions; for the words are and there is no kind 

of intimation in the ſaid: e that any particular per- 

e 1 Haw. _ 
3- 


1 
* 9 


Ns 


; Clergy. | WE --_ 
3. And it feems to be now generally ſettled, that cler- And to other. 
gymen are liable to all publick charges impoſed. by act of Pablick charges: 
parliament, where they are not ſpecially excepted. | 

4. No clergyman ſhall take to farm any lands (except il nat far. 
he have not ſufficient glebe for the expences of his houſ- 
hold;) on pain of 101. a month, half to the king, and 


half to him that ſhall ſue, 21 H. 8. c. 15; 


5. No clergymen ſhall buy to fell again any cattle, shall not buy to 
corn, fiſh, wool, wood, victual, or any manner of mer- ſell again, 
chandize ; on pain of treble value, half to the king, and 
half to him that ſhall ſue : and the contract ſhall be void. 

6. No clergyman ſhall keep any tanhouſe, or any brew- shall not ker 
houſe but for his own houſe ; on pain of 10 l. a month, ganhouſe or 
half to the king, and half to him that ſhall ſue. 21 H. 8. 

b. 13. R 

7. The ordinary may puniſh clergymen for inconti- May be impri- 
nency, by committing them to ward or priſon by his diſ- ſoned for incna- 
cretion. 1 H. 7. c. 4. | 3 

8. A perſon, laying violent hands on a clergyman, may Privilege againft 
be puniſhed in ho eccleſiaſtical court. 13 Ed. 1. " Cir- an tat. 
cumſpecte agatis. 9 Ed. 3. ft. 1. c. 3. 2 In}. 492. 

9. Clergymen in holy orders may have the benefit of May have he 


clergy a ſecond, or third time, or oftner. 2 H. H. 374, t***ft of daz 


e than once. 


_ A. clerk in holy orders ſhall not be burned in the $1.11 not be 
hand, but mall have the ſame privilege as if he had been burat in the 
burned in the hand; and therefore ſhall not be drawn in E. 
ueſtion in the eccleſiaſtical court to deprive him, or in- 
ict any eccleſiaſtical cenſure upon him. 2 H. H. 389. | 
11. To the intent that clergymen may the better diſ- Shall not ſerve 


| charge their duty in celebration of divine ſervice, and not moral offices, 


be intangled with temporal buſineſs ; if any of them be 
choſen to any temporal office, he may have his writ to be 
diſchar i int. 0h... ... 8 | | 
132. Eccleſiaſtical perſons have this privilege, that they $hall not ſerve 
ought not in perſon to ſerve in war. 2 Inf. 4.  inwa. 
13. Eccleſiaſtical perſons are not bound to appear at the Need not appear 
torn, or 5 1 of frankpledge. 52 H. 3. c. 10. 9 Ed. 2. «the tom. 
c. 3. 2 Infl. 4. * 3 5 

14. No clergyman ſhall be arreſted in any church or Sha/l not be ar- 
church yard, whilſt he attends to divine ſervice; on pain 1 oy 
of impriſonment of the offender, and ranſom at the king's © 


will, and gree to the party arreſted. 50 Ed. 3. c. 5. 


I 5 * 15. ; an, 7 ; 

But the arreſt notwithſtanding (if not on a ſunday) is 
good in law, Taiſen c. 34. P. 344. 
; ; ache | 5 ; | 15 The 


15. The body of a cle | y not be taken 
thee of A upon ny fn fake, . N 2 
chant. 2 Inſt. 4. | OE IRE” 
Nor on a fn 16. If an action of treſpaſs, debt, account, or other 
| action wherein procefs of capias lies, be brought againſt a 
clerk in holy orders, and the ſheriff return that he is a 
51 2 „ eee having no lay fee in which he may 
by GOL be ſummoned, in this caſe the plaintif cannot have a 
3 | capias to arreſt his body, but a writ to the biſhop to com- 
pel him to appear. 2 Haft. 4. Degge 157. 
Sheriff ſhall not 17. If a perſon be bound in recognizance in the chan- 
ien — cery, or in any other court, and he pay not the ſum at 
n the day; by the common law, if the perſon had nothing 
0 8 but eccleſiaſtical goods, the recognizee could not have a 
5 _ tevari facias to the ſheriff to levy the ſame of theſe goods, 
Wil but the writ ought to be directed to the biſhop to levy the 


| ſame of his eccleſiaſtical rag 2 Infl. 4. 

Shall not be * _ A clergyman — be amerced only ages: to 
Giaicng! is lay tenement, and not after the quantity of his ſpiri- 
l wm tual benefice. Mag. Chart. c. 14. G40, x5 5 
W lr 19. Diſtreſſes ſhall not be taken by ſhefiffs, or other 
lf rithal igheri- Of the King's miniſters, in the inheritance of the church 
11 tance. _  wherewith it was anciently endowed ; but otherwiſe it js 
i Jof late purchaſe, 9 Ed. 2. c. 9. 2 Infl:4. Gi. 18. 
_ rnd toll 20. A clergyman is not bound to pay tolls or other like 
| go0ds, Pur * cuſtoms, for his eccleſiaſtical goods; and if he be mo- 
F 

Infl. 4. Gibſ. 21. on ran e 
= "4 this not only for all the goods and merchandizes 
of clergymen gotten upon their church livings, but alſo 
for all goods and merchandizes by them bought, to be 
ſpent upon their rectories and a livings. Degge 153. 
Obſervation, —21- Lord Coke, in his readings on the Magna Cbarta, 
ſays thus; True it is, that eccleſiaſtical perfons have 

« more and greater liberties. than other of the king's fub- 
I J jects, wherein to ſet down all would take up a whole 
| I ;volume of itſelf, and to fet down no example agreeth 
„ not with the office of an expoſitor; therefore ſome few 

% examples ſhall be expreſſed, and the ſtudious reader 
| es left to obſerve the reſt as he ſhall read them in our 
15 books, and other authorities of law.” And the in- 
fſtances he gives, are chiefly thoſe which are mentioned 

above; nevertheleſs T do not find any author fince his 

time, who hath ſaid what are thoſe other many and great 

rivileges. of the clergy ; but the authors do penerally ad- 
Res to theſe Frans, Ah inftances, probably as heing fup- 

Ported by fo great an. authority: Other privileges _ 

WE Ow, 1 
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' Elergy, 317 
| betn aboliſhed, ſince his time, by acts of parliament, and 
the adjudications of the temporal courts; and others per- 
haps loſt by diſuſe ; and poſſibly ſome of the inſtances 
abovementioned would have been gone likewiſe, or not 
looked upon as of ſo much authority, if they had not 
been vouched by lord Cote. | | 


II. Benefit of clergy. 


I. Original of the benefit of clergy. 
II. By wbat perſons it may be demanded. 
II. In what caſes it may be demanded. 
TV. At what time it muſt be demanded. 

V. Effect of clergy allowed. —{ﬀ. © 


I. Original of the bendfit of clergy. 


A Grady princes and ſtates, converted to chriſtiani- Original of the 
ty, in favour of the clergy, and for their encou- *2*®: of clergys 
ragement in their offices and employments, and that they 
might not be ſo much intangled in ſuits, did grant to the 
clergy very bountiful privileges and exemptions ; and par- 
ticularly, -an exemption of their perſons from criminal 
proceedings, in ſome capital caſes before ſecular judges. 


"which was the true original of the benefit of clergy. 


The clergy increaſing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſet up for themſelves; and 
that which they obtained by the favour of princes and 
ſtates at firſt, they now began to claim as their right, and 
a right of the higheſt nature, namely, by the law of god; 
and by their canons and conſtitutions endeavoured, an 
in ſome places obtained, vaſt extenſions of theſe exemp- 
tions both with regard to the perſons cancefned, to wit, 
not only to perſons in holy orders, but alſo to all that 
had any kind of ſubordinate miniſtration relative to the 
church; and likewiſe in reſpect of the cauſes, exemptin 
as far as they could all cauſes of clergymen, as well civi 
as criminal, from the juriſdiction of the ſecular power, 
and wholly ſubordinating them immediately and only to 
the eccleſiaſtical furildiflion, which they ſuppoſed to be 
. lodged firſt in the pope by divine right and inveſtiture 
from Chriſt, and from the pope ſhed abroad into all ſub- 
ordinate and eccleſiaſtical juriſdiction, | 
And by this means they endeavoured, and in ſome 
Kingdoms and for ſome ages obtained, that abt 
| i ouble 
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double ſupreme power in every kingdom; the one eccle- 
ſiaſtical, abſolute, and independent upon any but the 
pope; over eccleſiaſtical men and cauſes; and the other 
ſecular, of the king, or civil magiſtrate. Bs. 
But this claim of exemption, altho' it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 
from time to time qualified and abridged by the civil power, 
ſometimes by acts of partiament taking it away in ſome 
caſes, ſometimes by the interpretation and conſtruction of 
the judges, and ſometimes. by the contrary uſage of the 
kingdom: for eccleſiaſtical canons never bound in Eng- 
land, farther than they were received, and fo had not 
their authority from their 'own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that'ad- 
mitted them, and only ſo far forth as they were ſo ad- 
oy e | J ²˙* A 
And therefore if they were indicted in caſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there the privilege of clergy was not allowed; and there- 
fore not in Adi ckments of treſpaſs or petit larceny. 
Alſo it was not allowed them in high treaſon. | 
But, at the common law, in all cafes of felony or petit 
treaſon; clergy was allowable, excepting two, inſidiatorei 


VIarum arſon, H. 323— 330. 
ien 8 2 1 H. 323 330 


Who may de- . 


mand it ”E : IL. | By what perſons £1 may be demanded. 


Others beſides . By a favourable interpretation of the ſtatutes ee 


clergymen. fo the benefit of clergy, not only thoſe actually admitted 


into ſome inferior order of the clergy, but alſo thoſe who 
were never. qualified to be admitted into orders (which 
was formerly tried by putting them to read a verſe) have 
been taken to have a right to this privilege, as much as 
perſons in holy orders. 2 Haw. 338. Ye 
Women, 2. But by the common law, a woman could not have 
the benefit of clergy: but now by the ſtatute of 3 W. 
c. 9. a woman convicted or outlawed for any felony, for 
which a man might have his clergy, ſhall upon praying 
the benefit of that ſtatute, be ſubject my to ſuch pu- 
1 niſhment as àa man would be in the like caſe, | 
Tonks, aw" 3. Lord Hale ſays, A perſon convicted of hereſy, a Jew, 
excommunicate, Or a Turk, ſhall not have their clergy ; but a perfon ex- 
communicate ſhall have his clergy. 2 H. H. 373. 
But by the 5 An. c. 6. which avoliſhed the ceremony 
of reading, the wall of partition (as Sir Michael Fofter ex- 
. preſſes it) between ſubject and ſubje& under one and the 


3 titled 


Tame degree of guilt, is taken away; which meafure iti- 


Clergy. 319 
titled to the indulgence of the law, in common with the | 
reſt of their fellow ſubjects, all thoſe who. before were 
ſuppoſed to be under a legal incapacity for orders, as Jews 
and ſome others were, and likewiſe - thoſe- who in pre- 
ſumption of law were not qualified in point of learning, 
of which reading a ſcrap. of. latin (viz. miſerere mei deus) 
which they called the nect-verſe was commonly made the 
teſt. And from this period, the meaſure of puniſhment 
hath been governed 'by the degrees of real guilt, and not 
by the function or abilities of the offender. #2. 305, 6. 

4. By the 4 H. 7. c. 13. Every perſon (not being Perſons having 
within orders) who hath been once admitted to his clergy, * {ergy once, 
ſhall not be admitted to the ſame a ſecond time. 


5. And if he is convicted of murder, he ſhall be marked Burning in he 
{unleſs he is a peer, 2 H. H. 376) with an M, on the be. 


brawn of the left thumb; and if for any other felony, 


with a N. 4 H. . 13. 


6. But he all hot be . of his clergy, by the bare Burning not a 
mark in his hand, or by a parol averment, without the 
record teſtifying it, or a tranſcript thereof (according to tion. 
the following ſtatutes). 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael Faſter obſerves) can 
ſcarcely be called even fo much as a ſlight puniſhment ; 
but rather a piece of abſurd pageantry, tending neither to 
the reformation of the offender, nor for example to others; 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. Foft. 3727. | > 

7. By 34 & 25 H. 8. c. 14. The clerk of the crown, Conviction how 
or of the peace, or of aſſize, ſhall certiſſ à tranſcript 
briefly of the tenor of the indictment, outlawry, or con- 
viction, and attainder, into the king's bench in Haare: 5 
And the clerk of the crown, when the judges of aſſize, 
or juſtices of the peace write to him for the names of 
ſuch perſons, ſhall certify the ſame with the cauſes of the 
conviction or attainder. | | 
8. Another method is given by the 3 V. c. q. which = it may be 
enacts, that the clerk of the crown, clerk of the peace, ge ck 
or clerk of aſſize, where a perſon admitted to elergy ſhall 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a tranſcript briefly 
and in few words, containing the effect and tenor of the 
indictment and conviction, of his having the benefit of 
clergy, and the addition of the party, and the certain 
of the felony and conviction, to the judges where fuck 


perſon ſhall be indicted for any ſubſequent offence. /. 7, 
k a | | 9. Alſo 


concluſrve proof. 
of the convic- 


to be certified. 


320 Clergy. 
How tried whe- 9. Alſo it ſeems, that if the party deny that he is the 
ther he is the ſame perſon, iſſue muſt be joined upon it, mY it muſt be 


ORs . found upon trial that he-is the ſame perſon, before he can- 


| be ouſted of clergy. 2 H. H. 373- 


II. In what caſes it may be demanded. 


Formerly allow- I. By the 25 Ed. 3. 2 3. c. 4. All manner of clerks, 
er in all felonies. ho ſhall be convicted before the ſecular judges, for any 
| treaſons or felonies, touching other perſons than the king 
„ _- © himſelf, ſhall have the privilege of the holy church. 
| 2 Aeg 2. Clergy was never allowed in this nation in caſes of 
— 1 high treaſon, nor is it allowed on indictments of petit 
52 larceny or treſpaſs; but by the above recited act, clergy 
was allowed in all treaſons and felonies, except treaſon 
againſt the king: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treaſons 
172 and * ne Pl. 230. 2 H. H. 255 . 
Clergy ake 3. Conſequently, wherever c is not allowable in 
away by ſtatutes, any other caſes, it is taken away -; ſome ſubſequent act 
of parliament. Hale's Pl. 230. „ 
Allowed in new 4. Conſequently, where a new felony is made by an 
Es [nal act of - parliament, clergy is to be allowed, unleſs expreſ- 
1 ly taken away by ſuch ſtatute. Hale's Pl. 230. 
, And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch. caſes, regularly in 
other caſes, clergy is allowable ; as if it take away clergy 
in caſe the party be convicted by verdict, yet he ſhall 
have his cletgy, if he ſtand mute. 2 H. H. 335. 
9 But this in part remedied by the 3 W. c. 9. which 
eceenadcts, that if any perſon be indiFed of any offeace, for 
which by virtue of any former ſtatute he is excluded from 
clergy, if he had been convicted by verdict or confeſſion; 


if he ſtand mute, or will not anſwer directly, or challenge 


peremptorily above 20 of the jury, or be outlawed, he 
ſhall not be admitted to his clergy. /. 2. But this ex- 
tends not to appeals, nor to offences made felonies by ſub- 

_ ſequent-ſtatutes. 2 Haw. 348. a 
But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhall ſuffer as 
12 caſe of felony without benefit of clergy, this excludes 
in all circumſtances, and to all intents, 2 H. H. 335. 


branes yards 1% 5. It follows further from what hath been ſaid, that in 


ed, the indiet- all caſes where an act of parliament ouſteth clergy, in caſe 
_— mult bring of any felony, the indictment muſt preciſely bring the 
in the flat. party Within the caſe of the ſtatute; otherwiſe, altho' 


- poſſibly the fact itſelf be within the ſtatute, and it * 
- 4 $5 4H ; 0 


8 a acc ee ft 


fs hc - 


Clergy, 

ſo appear upon the evidence, yet if it be not ſo alledged 
in the indictment, the party, tho' convict, ſhall have his 
clergy. 2 H. H. 336. | „ 
But altho' the caſe be ſo laid in the indictment, that it 
comes within the ſtatute, to exempt the prifoner from 
clergy, yet if upon the evidence it fall out, that tho? it 
* be a felony,: yet it is not ſo qualified as laid in the indict- 

ment, the jury onght to find him guilty of the felon 


_w ſimply, but not as to the matter laid in the indictment, 
8 | and thereupon the priſoner ſhall be admitted to his clergy; 
of and this is c yo done. 2 H. H. 366. | 3 
1 56. But if the offence was capital at the common law, . 
5 and a ſtatute only excludes it from clergy ; the indictment gen f — 
24 | in ſuch eaſe need not conclude again/? the form of the /fa- an offence which 
of tute, becauſe the ſtatute doth not alter the nature of the wi tony ut | 
3 offence, but leaves it to its proper judgment, and wy tact 

takes away a perſonal privilege of exemption from ſu 
in Judgment, 2 Haw. 342. EI 
ic. Fj Furthermore, from what hath been obſerved above, Acceſſury, 

it follows, that where an act taketh away clergy from the | 
KC  Prineipal, and ſaith nothing of the acceſlary ; the acceſ- 
5 aries as well before, as after, ſhall have their clergy, 11 

37+ Fo. 355. . oY 

g ; a N : 2 
in . At what time it muſt be demanded. 
* 5 | 
all | 1. By the ancient common law, the benefit of clergy To te demanded 
2 was demanded as ſoon as the priſoner was brought to the T 
ch dar, before any indictment or other progesding againſt 
or him; but this was found a great inconvenience to the pri- 
m ſoner, becauſe poſſibly he might have been acquitted of 
v; de felony; or if not, yet in caſe of an inqueſt of office, 
8 be loſt his challenges to ſuch inqueſt, and yet upon ſuch 
he inqueſt found, he forfeited his 8, and the profits of 
x his lands; and therefore Priſat Ch. J. with the advice of 
b- the other judges, in the reign of H. 6. for the ſafety of 
| the innocent, would not allow the priſoner the benefit of 
g- clergy before he had pleaded to the felony, and (having 
as the benefit of his challenges and other advantages) had 
es deen convicted thereof: which courſe hath been generally 
= obſerved ever ſince. 2 aft. 164. 2 H. H. 378. _ | 
"= 2. And this benefit of clergy may be allowed 9 a 


Durt in diſcretion, tho' che party challenge it not. 220/75 nl. 


ſe 
e 2 J. 239. 
4 1 7: „ 
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—_—_ Clergy. | 


* 


. nk pr Effect of dig lll.” 


Perſons having 1. peiſons admitted to their clergy, may be enttithed 


their clergy may: 
be continued in in priſon as a further puniſhment, not exceeding one year. 


, Fo 


aol. 18 El. c. 7. 
May be traf - 2. And by 4 G. c. 11. Perſons convicted of offences 
5 within benefit of clergy (except receivers and buyers of 


ſtolen goods) may, inſtead of being whipped and burnt i in 
the ow” be tranſported for ſeven years. 
Shall forfeit 2 perſon admitted to his clergy, forfeits all his 
n . . that he hath at the time of the conviction. >. i. 
* 5 88. 
But not lands, de preſently upon his burning in ' the hand, he 
bought to be reſtored to the poſſeſſion of his lands, and 
from thenceforth to enjoy the profits thereof. 2 H. H. 
| 88. 

Cigna, i 5.: Alſo, it reſtores him to his credit ; ; and elit 
a ly enables him to be a good witneſs. 2 Haw. 364. 
Actionable to 6. And it is holden that after a man is admitted to his 
W clergy, it is actionable to call him felon ; "becauſe his of- 
Fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. - 2 Haw, 365. 


o 
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0 lerk of the- peace. 0 5 : = 
"Who ſhall ap- «Px E cuts rotulerum ſhall appoint an able 4 ind Fi 
Suits ficient perſon, reſiding in the county or divifion, 
to execute the office of clerk of the peace, by himſelf 'or 
his ſufficient deputy (to be allowed of by the ſaid clas 
rotulerum, 37 H. 8. c. 1.); and to take and receive the 
fees, profits, and perquiſites thereof, for ſo long time 
only. as ſuch clerk of the peace fhall well demean himſelf 

| In his faid office. 1 IW. c. 21. 
Office not to be 2, But the cu/tos rotulorum mal not ſell che luce Gf 
_—_ clerk of the peace, or take any bond or other affurance, 


to receive any reward, fee, or profit, directly or indirect- 


„Ay, to bim or to any other perſon for ſuch appointment”; 


* * ON in that ſuch £uftos rotulorum ſelling, and ſuch — 1 


of che peace buying, ſhall - be Uifabled to hold their 
pective places, and {hall each forfeit double value-of t 
ching given, to bim _ ſhall ſue. 1 1. c. 21. J 8. 


4 
3 . 197 


E 3. And 


Clerk ok the peace 323 


3. And every clerk of the peace, before he enters upon Oath. 
ie execution of his office, ſhall in open ſeſſions take the 
| oath following:; SO SE Ss 
I A. B. do ſwear, that I have not, nor will pay any 
* ſum or ſums of money, or other reward whatſoever, 
þ 4 nor given any bond or other aſſurance to pay any mo- 
* ney, fee, or profit, directly or indirectly, to any per- 


4 & ſon or perſons whomſoever, for ſuch nomination and 

n appointment: So help me god.” 1 . c. 21. J 8. 

: 4. He ſhall moreover take the oaths of allegiance, ſu- Qualifying. 

2 premacy, and abjuration, and perform the other requi- 

1 ſites, as other perſons who qualify for offices. 3 

7 1 No clerk of the peace or his deputy, ſhall ac as ſo- Not to act as 

f licitor, attorney, or agent, or ſue out any proceſs at any ſolicitor. 
general or quarter ſeſſions, where he ſhall execute the office 

A of clerk of the peace or deputy; on pain of 50 l. to him 

13 who ſhall ſue in 12 months, with treble coſts. 22 G. 2. 

# c. 45. / 14. 8 3 

5 1 ie clerk of the peace ſhall certify into the king's Shall certify out- 

9 bench, the names of ſuch as be outlawed, attainted, 1 


convicted of felony. 260 35-8. 85. 1h. . rf 

7. He ſhall deliver to the ſheriff, within ten days after Shall deliver 
- Sep. 29. yearly, a perfect eſtreat or ſchedule of all fines, m.. 
| and other forfeitures in ſeſſions. 22 & 23 C. 2. 22. | 
. 8. And ſhall alſo yearly, on or before the ſecond Mon- Shall deliver 
day after the morrow of all ſouls, deliver into the court pope” 54g . 
of exchequer a perfect duplicate, certificate, and eſtreat VE 
of all ſuch eſtreats and ſchedules delivered to the ſheriffs; 
on pain of 5al. half to the king, and half to him that 
ſhall ſue. 22 & 23 C. 2. c. 22. . 8. And moreover he 
may be amerced for the ſame, by the barons of the ex- 
anm__ ERC Si... 155 3 
9. And he ſhall, upon delivery of the ſaid eſtreats into Ugop oath. 
the court of exchequer, take the following oath, to bo 
adminiſtred by one of the barons e 


Fou ſhall ſwear, that theſe eſtreats, now by you de- 

<<: livered, are truly and carefully made up and examined, 

and that all fines, iſſues, amerciaments, recognizances, 

< and forfeitures, which were ſet, loſt, impoſed, or for- 

s feited,, and in right and due courſe of law ought to be 

ce eſtreated in the court of exchequer, are, to the beſt of 

« your knowledge and nderung, therein contained; 

C and that · in the ſame eſtreats are, al 

preſſed, all ſuch fines as have. been paid into the court, 

„„ Jes _ ” CIS IMS £4. en front 
zem 1:00g0A | A 


ſo contained and ex- 


j 


penalty of con- 
ing fine 


May be diſplace: 


Clerk of the peace. 


% from which the faid eftreats are made, without any. 
% wilful or fraudulent difcharge, omiſfion, miſnomer, or 
« defect whatſoever.” 4& 5W.c. 24. ffs, © 
10. And if he ſhall ſpare, take off, diſcharge, or eon 
ceal any ſuch fine or forfeiture, unleſs it be | | 8 
court, he ſhall forfeit treble value, half to the King, 2 
balf to him that ſhall ſue; and ſhall alſo forfeit his office, 
and be incapable to be imployed m any office where the 
revenue is concerned. 22 & 23 C. 2. c. 22. f. 9 
11. The clerk of the peace is not bound to enter judg- 
ment, or the like, at the ſuit of any, without having the 
fee due for the ſame; but if the court order any ing 
without ſuit of another, to wit, ex officip, there he oug 
to enter the fame without having any fee for the en- 


tring thereof. Crom. 1 59. | 
Alſo Mr. Crompton ſays, he ſhalf have for every, recog- 
en in court 28. and 1 every re- 


nizance of the peace t rt 28. 
Raſe 2 the peace there 2s. and for _ awarded 
2gain to find furety of the peace 28., Crom, 160. 
"Sand "fs & 11 . 23. he fhall have only 2 no 
drawing an indictment of felany; and if it is defeQive he 
Hall draw a new one gratis, on pain of-5 |, with full cofts, 
to him that ſhall ſue. ,. 7, 8. ee ee he 
His fees alfo in divers other cafes are ſpecially Iimjted 
by act of parliament; and it ſeemeth to be one of the de- 
derata in the juſtices law, that the clerk of the peace his 
EA not mined in all tance "evil 2 hos of 
the other clerks to juſtices of the peace by the ſtatute of 
the 26 C. 2. c. 14. And withal it might he requiſite to 
inſert in the table to be agreed on for that purpoſe, by 
whom the fame fhall, be paid in the ſeveral inſtancęs re- 
cpectively, and what thall be the courle af recovering the 
lame on nonpayment. FFC 
. micdemean Hinſelr 
in the execution of his office, and thereupon à complaint 
and charge in writing of ſuch miſdemeanor ſhalt be exhi- 
bited againſt him, to the juſtices in ſeffions,. the we? if- 
tices may, on examination and due proof thereęf * 4 in 
the ſaid ſeſſions, ſuſpend or diſcharge him from the fajd 
office; and in fuch caſe, the cu/tox rotwlrum "is te 


-anether able and fufficient perſon, reſiding in the ſaid 
72 diviſion, to be clerk of the peace. And in caſe 
¶ re or neglect to make ſuch appointment, before 
the next general quarter ſeſſions, the juſtices in ſeſſions 
t Lge EET 
_ His duty in other matters is interſperſed where it falls 
in amongſt the other titles of this bock. 


Appointment 


Clerk of the peace. — 


Appoincien j ent of « clerk of the peace; on the 2.1. 
. 1. and 1 . 4. 21. * 


Fos . 1 fer the county 


9 


F Nr gentle- 
mam, 2 clerk of mp 2 aid punt 4 z Know all men 
by 2 270 os rotulorum of. the county 


| da hereby. haminat "4" appoint and > 
2 an hg and ſuffi ont ſon, Fane oe ham 
in the laws of. and refiding in the ſaid county, to be 
aerk of the peace ne f ry * ; pre K execute, and 
oy the F the peace for the ro aforgfaid 
Se or bis FI t 3 and 1 —ç 
| 22 Noten theres 5 fo long as be Mall well, 7245 


n 


er 


ly dn nc Bb in his ſaid office. In tvitneſi i 
href 12 The Re hom ſet * r r. feal, | 
- — ar —. 1 N 
$ Cid ane: gee Coin. „ ; 
a Clock making. See Serbants. | 
e Cloth and Clothiers. See Woollen Manu⸗ 1 
a ——_— 
| Coaches and chairs, See " and Hackney b 
+ ; 
J ( 
f — * 0 
1 2 Canis and contpits. . *' 
q >] es 10 G. 4 .c. e ul ly vw fre; 
. : and malieioufly 2255 Gre any mine, pit or ke 8 
* of daal or ©: coal; be ſhall be guilry of felony 
t : r 
4 2. And by 13 . c. 21. If an e. 
1 | 127 — 5 into any coal — with deſign to de- 
4 10 be 1 
p ſeveral Ratutes, can- Mature, pri 
4 — — r 
o | 
4 | 2 * N Ka 85 as hall | 
: but juſt menten the referring thereunto thoſe | 
4 Jn are more . * | 


Statutes 


@ @' 


326 Coals and coalpits. 


Statutes concerning the meaſures. and, prices of erke 
and regulating the coal le in | genera are, 


ERA " "ESE 36. 6 
16 C 1 17 . e. 2. 8 46. Ar; eon 
30 C. ed c. 8. e "M6 1 6, 2% 15. , 
65 Sn Hh . E 23 bo 1 85 . 68 35 1 Ken 5 
c. 2 | ai a T 2] G4 2. c. HY "4... _ C 
. . * 2 8 W 
| 775 An hh. 5 4. 27. N N < 1 . "ag 
in Statutes concerning the duties on vo coals; vb mi | 
G % * nu 4 
Utara 2.4% to 23 % . | 
ay? 1 6 7 I. c. 18. 97 NN | 32942 An. 1. 2. Ce 2 | 
S 10 V. . 13. y % Nt 1 Man. 0. _ 
10'& ir V. c. n nf ao Grieg 1 | a 
\ „ e c. „ 22 Can. 37. dy 
9 An. C. 6. 6— n — e 1 * 5 —— — 10 


Coca nuts. See aan 
N 0 ma 22 "See Extiſe. 


ee ae - 3 
©0284 N LP #+ » 4 96 IIs 4 bf 4 i ts Hr. 
2 22423 E 


* mg 


| _ * A — $& 2 
Til ; 15 1 * -% * y ” 
81:3} 4 2 6-3 308 ; 4 N I , wo ; 8 LI 
1 N 


Coin. 


For matters common to din with ober creaſon 
ſee title Treaſon, 


Wi | . OIN, in French, 1 algen „ and Gem 

| thence hath its name (according to Lord Coke) be- 

F <0 zune cauſe in ancient time money Was 1 — corn as 
; 4 h it is in ſome countries at chis day. | 

1 Others derive this word, Fe ry the 2010 French hs 

„ written caign; as alſo the Italian coith, and the Spaniſh 
1 IH 3] cund, from the Greek word x07, cum 7! betauſe 

1 - is the common mean or inſtrument" of tra 

ll | But theſe derivations are too artificial.” The word) 46th 

| 19 progeny ſignify a wedge, as the Latin cuneus; and hath a 

verb belonging to it in the ſeveral languages: and is tranſ- 

©, lated co lawful money; either from the form of a wedge, 

| ingot, or lingot ( linguetta) i in which bullion was-tranſport- 

ed from all antiquity”; or elſe from the inſtrument, a wedge 

or chiflel, wich which | in Len "oy . wry occa- 


„ 
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Coin, 327 
by day in the Eaſt Indies, with ſheers. | wit 
2. The legitimation of money, and the giving it its Value of coins. 
denominated value, is one 3 of the king's pre- 
rogative. 1 H. H. 188. 5 3 
x 3. And the king may by his proclamation, legitimate Legitimating,fos 
8 foreign coin, and make it current money of this kingdom, reisen coin. 
| 
* 


according to the value impoſed by ſuch. proclamation. 


| I. AI. 41. 192 „ hs te 3 Wn 1 
I | - . ad regia both Engh/h money, coined. by the king's 4 
authority, and foreign coin made current by proclamation ' 
as within the denomination of lawful money of England. 
4 1 4 K. 297 Ar Ry R G "| . | 
\ e gold or ſilver coin, and not braſs or copper, Copper coin. } 
e eee How. 43+. 1... - | 
a 20 And no perſon can be inforced to take in payment any 
- moge but of lawful metal, that is of ſilver or gold. i 
\ 2 Inſt. 577. Except for ſums under fix pence. _ 1 H. H. 
- dragging v3 3.3; $02: 2 8 8 | v 
5. By the 8 of 25 Ed. 3. H. 5. c. 2. it is made Counterfeiting | 
treaſon to counterfeit; the coin of this realm: That is to coping of this 
Jay, whether the-perſon utter it or not, 3 1ſt. 16. 1 a 
ö Aa. 42. ee ' 15 | nag jp | 4 
| 6. And if any perſon ſhall falſely forge and counterfeit Counterfeiring J 
any, ſuch. kind of coin of gold Or ſilver, as is not the foreign current . \ 
proper coin of this realm, and ſhall be current therein by pn "I 
the king's conſent; he, his counſellors, procurers, aiders, | 
and abettors, ſhall be guilty of high treaſon. . 1 Mar. _ | 
| 7. By the 5 El. c. 11. Clipping, waſhing, rounding, Clipping, waſfie 
or filing, for lucre or gain, any the proper coin of this filing. 0 
) zealm, ot the dominions thereof, or of any other realm cur- | 
; rent within this realm by proclamation, ſhall be adjudged 
ri aten, their counſellors, conſenters and 
PP an oe ed nr i 
; 8. And by the 18 El. e. 1. If any perſon ſhall, for Iucre Impairing, dim | 
| or gain, 2 art, Ways, or means, impair, diminiſh, 3 * 6 
ö Falfity, ſcale, or lighten the proper coin of this realm, or 1 | 
any the dominions thereof, or the coin of this realm, al- | 
| lowed to be current at the time of the offence committed, 
" by the king's proclamation ;-he, his counſellors, conſenters, 
| and aiders ſhall be guilty of treaſon. _ +. =. 
| 9. And if any perſon (not empleyed in the mint) ſhall F4.ing. 
| mark on the edges any the current coin of this Kingdom; 
| | ox, if any.perſon, whatſoeyer ſhall mark on the edges any | 
| of the diminiſhed coin of this kingdom, or any counterfeit | 
| coin reſembling the coin of chis kingdom, with letters or | 
po A. „ 
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with gold or filver, or with any 


lors, procurers, aiders and abettors ſhall be 


c 


grain of other ME nt figures like unto theſs on 
8 coined in the mint; he, his 28 


urers, aiders, and abettors Mall be Uty of Ni h trea- 
fon. 8 c 9 %, © 26. . Profecutian to be | in fix 


months. 1 An. fi. 1. c. 9, 


10. Alſo, if any perſon ſhall colour gild, e 
or materials — 
| Aach the colour of gold or filver, any coin 
any the, current coin of this kingd gdom, 
blanks of baſe metal, or of courſe gold or 31 filver, 
ves fir ſize and figure to be coined into counterfeit milled 
„ reſembling any the gold or filver coin of this 
3 or — perſon ſhall gild ooprany vie tents 
of u fit fize and figure to be coined into piec 
the current gold coin of this kingdom; Ne, his > ke 


high treaſon. 8 6 9 
in chree months. 2850 A ak 
And by the 15 & 16 G. 2. c. 28 
wah, giJd, or colour any law: zul or ao pr 
with hl ror ay Ki vcore wp 


at bo 


; c: 26. ＋ + Proſe. 


ſion, br any part thereof, on either fide, with intent ta 


make ſuch ſhilling or ſixpence reſemblea guinea orhalf guts 


neaz; of ſhall any way alter or colout halſpenies or farthings, 


with intent to make them reſemble a ſhilling or 


he, his counſellors, aiders, and abettors ſh | be guilty of 


high treaſon. \ Proſecution to be in fix months. : 
11. Lord Hale, ſpeaking of eopper halfpence and far- 
things, makes it A query, whether the counte — 
them be not treaſon within the ſtatute of 25 Ed. 3. 
inclines to the negative. 1 H. H. 195, 211, 212. 


And with this\agrees the ER e legiſlature, = 


ſtatute of 15 & 16G. 2. c. 28. which reciting that whereas 
the ing of the copper coin eb ER enn ine 2 


2 miſdemeanor, and the puniſhment often very 
_ therefore enacteth, that if ny perfon ſhall coip or coun- 


terſeit braſs ar copper balfpence or farthings ; he, his 
counſellors,” aiders, and abettors, ſhall ſuffer rws 
imptiſonment, and find fureties for their good behaviour 
for two years more. .. 6. 

Nevertheleſs, experience aſſureth that this penalty is till. 
far too ſmall ; for fince the making of this act, counterfeit 
halfpence have abounded even more than they did before, 
to the great injury of trade, and vexation of the people : 
inſomuch that I have known in a common country church 


2 dozen or fourteen bad halfpence, ** for nothing, col- 
which, at the ſame _ 


lected upon a common charity 
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12 — kingdom; is 250 l. lofs to the peti- 
cioners zy even the act itſelf may poſibiy have tended 


to defeat ts or deſign; for hereby the offenders are 
affured {which before was in ſome ſort oubtful to them) 
——— —— | 
12. If any perſon ſhall falſly forge or counterfeit any 
ſuch kind ef coin of gold or filver, as is not the proper in not cm 
— —— — a 
realm; his procurers, aiders, and abettors ſhall be 
— — 14 El. c. 3. 
| -perfon ſhall bring falſe-money into the realtm, Bringing is fall 
2 the money of England, Tnowing the ſame to . 
be falſe, to merchandiſe or make payment, in deceit of the 
R 2223 ke al de guiley of 3 
2 
Alte Wany po 
the'Tes, 


Counterfeiting 


| /Procue 
——— and abettors ſhall de guiley of high treaſon 
1&2 P. Me. 11. . 2. 
Nate; This muſt be brought from a foreign nation, 
and not from freland, or other place ſubject to the crown 
of England; becauſe the counterfeiting there, is puniſh- 
e the laws of our king, 3s mach a6 in Eugland, 
1 Haw. | 
Sir Mob Fofter objeryi upon theſe offences (and 
peſt offence abovementi of counterfeiting foreign 
coin) — tos i 5 | 
counterfeit” . ſimilitude of e tres hank 
very rare; and for the offences of counterfeiting foreign * 
coin legitimated by proclamation, and of importing ſuch 
coin, chere can de none, as things ſtand at preſent, ill 


—— ſhall de adviſed to legitimate ſome ſpecies of 


coin. I know of none 
among us that is timated, and probably none 
Will. — —— — 
ing foreign coin, and of 
diminiſbed coin, which are great 
were made more penal than they are at prefent, he ſays 


1 N ſpecies of it; on the other hand, there 
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pole dye, pattern or mould, of ſtetl, iron, ſilver, or other me- 


. _ 3 24. If any preſbefor at hall be found in * 


ſtody of any perſon (other than the officers. of the mint), 
iteſhall be ſeized: —— uſe; and e in 


— 


ſuch preſs all be found, Il forfeit 

500 1. half to the king — informer. 7 & 
> Bri#%: 4. 19. . 2 ot yin} 1 RA 

- > Agdlly 5 C. 9 W. 0. 26. No-gerſon, unlels employed 

im the mint, ſhall knowingly: make or mend, or begin or 

proteed to make or mend, ox aſſiſt in the making or mend- 

ing of any puncheon, counter -puncheon, matrix, ſtamp, 


cal, or of ſpaud, ar hne founders earth, on ſand, or of 
any other materials whatſoever, in or upon which there 
== be made or impreſſed, or which will make 
or impreſs the figure, ſtamp, or reſemblance of both or 
either of the ſides: or flats of any gold or filver coin, cur- 
nent within this kingdom ; nor ſhall knowingly make or 
amend, or begin or proceed to make or amend, or aſſiſt 
inothe making or mending of any edger or edging tool, 
—— ox engine, not of common uſe in any trade, 
t. contrived for making of money round the edges with 


tters, grainings, or other marks or figures reſembling 


thoſe on the edges of money coined i in the mint; nor any 


preſs for coinage; nor any cutting engine for cutti 


| Alita blanks: by force of a ſcrew, out of flatted bars of 
» flyer; or other metabz-nor ſhall- knowingly. buy or 
„ hide or conceal, ; or without lawful authority or ſuffi- 
Lied excuſe for that purpoſe, knowingly have in his houſe 
cuſtody, or poſſeſſion, any ſuch puncheon, counter- pun- 
 abrpnomatrix, amp, dye, edger, cutting engine, or other 
or inſtrument before mentioned; on pain that ſuch 
pr an; his counſellors, procurers, aiders, and abettors, 
thall be guilty of high treaſon. /. 1. Proſecution to be in 
three months. .. 9. But —— 1k ds foe 6 . fo 2. 
The proſecution for offences by making or. mending, or 
— proceeding to make or mend any coining tool 
or inſtrument in the aboveſaid act — 2 or by mark- 
ing of money round the edges with letters or grainangs, 
may be commenced at any time within ſix monthhs. 
ud if any perſon ſhall, without lawful authority, know- 
ingly; conveys or aſſiſt in conveying out of the mint, apy 
puncheon, counter-puncheon, matrix, dye, ſtamp, edger, 
preſa or other tool, engine, ox inſtrument uſed for or about 
the opining of monies there, or any uſeful part of ſuch too 


orũnſtrument; he, bis counſellors, procuters, aiders, or 


abettora.thallbe guilty Sf. high treaſan, 2 & 9 . a. 26. 


7 2. Proſecution to be in three months. 1. * 
3 And 


erz ae rer Fra rr 


4, 


N 


# 
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eh, 


And if any puncheon, dye, ſtamp, edger, cutting en- 


15. For the — preventing the A Ainiiniſhing; Selling of wig 


alſo 5001. half to the kill, and half to the informer. 


," preſs, > ad, or other tool, inſtrument, or engine; 
uſed or deſigned for coining or counterfeiting gold or ſilver 1 
monies, or any part of ſuch tool or engine, ſhall be hid V; 
or concealed in any place, or found in the houſe, cuſtody; 
vr poſſeſſion of any perſon not imployed in the mint, nor 
having the fame by ſome lawful authority; any perſon 
whatſoever diſcovering the ſame, may and ſhall ſeize the 1 
ſame, and carry them forthwith to ſome: juſtice of the | 
peace to be by him ſecured, to be produced in evidence, | 
_— any perſon who-ſhall be proſecuted for any/ſuch | 

And after they have been produced in evidence, ; 


they ſhall; forthwith by order of the court (or by order 1 
and in the preſence of a juſtice of the peace, if there. hath | 

been no trial) be EP defaced and rede. 8 & 2 — 

. C. 26. ＋ 5 ATT CHAS $68. IJ6 


or impairing the current coin, if any perſon ſhall buy or Pings. 
ſell, or knowingly have in his cuſtody or poſſeſſion, any 
clippings c or filings of the current — of his — 
he:ſhall forfeit: the ſame, and alſo 5001. half to the king, 

and half to the informer; and ſhall be branded in the right 

cheek with the letter R; n 

ment of the 500 l. 6 W. c. 17. . 4. 

16. And if any ſhall caſt ingots or bars of aner, in Bullion, 
imitation of Spaniſh bars or-ingots, or ſtamp them in likes ; 
neſs of the Spaniſp ſtamp, he ſhall forfeit the ſame, and | 


OO — ͤ—L—ä 


S M . , 2. , 
And if any broker, not being a eng end er e 4 
refiner of ſilver, ſhall buy or ſell any bullion or molten 

ſilver, he ſhall be impriſoned fix months. ſ. 7. 

And two juſtices may ſearch (and with the help of a 

eonitable may break open houſes, trunks, or boxes, to 

ſearch) for bullion ſuſpected to be concealed; and if found, 

they ſhall ſeize the ſame, and the perſon in whoſe poſleflion 

it ſhall be found; and if ſuch perſon ſhall not prove by + 7 
the oath of himſelf, or of a credible witneſs, that it is 2 
lawful ſilver, and was not current coin, nor clippings 

thereof, he ſhall be committed; and if on his trial he ſhall 

not prove the ſame by one witneſs, he ſhall be impriſoned 
fix months. /, 8. 

And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and al- 
dermen of London, and oath made before them by the or 
and two witneſſes, that it is foreign bullion, and that no 
part of it was the coin of this realm, or clippings 


nor 


it within this kängdemz en pein df leuft 
to che king, and Aber cual 


And dhe master or captain of a fi 3 
e, ſhall forfeit = and Bs 


he ſhall alfo forfeit his empleytnent-. A 
— the cuſtoms offending herein, ſhall — 
1, and his office. And in cafe of ſeinurs of ſuch but. 


„er aſtien brought for the Gorfeitures, the proof ſhall 
+ the one ee OCD fore 
7 8 8 c. 10. % 87 9. HE 
if ary bullied is carert4dt>-bÞ expdriody che than 
bf tlie true owner, it ſhall be forfeited, half 
fant. 6 & 7. . /þ. 14. en na 
15. And Whereas ſeveral mixtutes of metal have beck 
invented in imitation of gold and filver, and Hanched cop- 
per is ptincipally made uſe of in imitation leer, and 
ſeldom, if ever, for any honeſt or good purpoſe, it is cn» 
view e 8 — ora 
mix anc copper ver; or 
eceifer todabiblanched — ——. — ron 


: —— buy ws Gil-ar:ellet 
fale any malleable compoſition or mixture of metals or mi 
nerals, which ſhall be beavier than ſilver, and-ilodky and 
| touch, and wear like frandatd gold, but be maniiaſlly worſe 
than ſtandard z he ſhall be guilty of felony, and ſball folfet 
death as in caſe of felony. OE eee 


| months... 8& g V. c. 26. f 6, 0999 
Prying coin en- 18. If any perſon ſhall take, receive, pay, 66 _ 
* any counterfeit milled or any milled money what- 


ſocver unlawfully diminiſhe , and nbt cut in pieces, at or 
for a lower rate or value than the ſame by itt danetination 


doth ot ſhalt import, or was doined or ebunterfeitbd for ; 


he ſhall be guilty of felony, and ſuffer death as in caſe of 
felony. Proſecution to be enn months. * V. 
e. 26. 6 9. TY | FHV 
Ettering falſe 19. 5 one perſon ng dyn 
. the counterfeiting, another perſon is to take off and vrnt 
the cqunterfeit money, fuch other is an aider ana . 
und conſequently 4 principal traytor (for'inthigh, 
there are no acceffaries) 1 H 214 


iu ore. 


If one perſon counterfeit, and another (knowing; that be 


did ſo) puts it off, but without any fach previous agree- 
ment; ſuch other perſon ſeems to be all one with a neceiver 
of him, becauſe he maintiins him. 1 H. H. 4314. 
f one perſon counterſeit, and another pbrſon know that 
. * neither neceive; maintain; „ 


. 
the king, amd half to him who-ſhall feine er dier the 


— ren 
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8 
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C t 
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hub-ponceals kis knowledge z this is miſprifion of treaſon, 
L H 214. 

But, formerly, where it did appear, that the utterer 
oficounterfeit money kiiow who counterfeited it, but barely 
uttered: it for his on benefit, altho' he knew it was coun- 
terſeit yet it was only a ehaat and miſdemeanor, puniſhable 
by fine and impriſonment ( to the opinion in Stam. 
ford and Dalton); but now by the ſtatute of 15 G. 2. 


offenders 22 Tan becauſe it is only a miſde- 
meanor, and the puniſhment generally ſmall, ru there is 
reaſon to believe t — the utterers are often the coiners, or 
in confederacy-with them; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 


fo, he ſhail for the firſt offence ſuffer fix months impriſon- 
ment, and find ſureties for his good behaviour for fix months 
longer; for the ſecond offence, ſhall ſuffer two years im- 
priſonment, and find ſureties for two years more; and for 
the third ours, ſhall be guilty of fe ny without benefit 
of 


* 


8 (knowing it to be ſo), an 1 vor 


— ten days after, — tender other falſe 


money in payment, or at the time of ſuch 'tehdrin . 
more in his euſtody; he ſhall for the firſt offenes ſuffer 2 
year's impriſonment, and find ſureties for his good a 
viour for two years more; and for the ſecond offence, 
ſhall be- guilty of felony without benefit of cler 7: {3 

. Perſons guilty of the ſaid crimes ſhall be tried - con; 
victed in ſueh manner as is uſed againſt offenders for coun- 
terfeiting che coin: and the elerk of aſſrze, or clerk of 
the peace, where the firſt conviction was had, ſhall _ 
fy-the ſame by an granſeript i in few words, containi 
tenor of ſuch convition (for which he ſhall have 20 5 2 
and ſuch certificate being produced in court, ſhall be fuf- 
Heient. proof of the former conviction. Proſecution to 

: 7 i months. 7. 55 9. 
Mie; By this it ſhould ct, that the Juſtices of the 


the peace to certify the 


to certify what is done in another court, where he is not 
neceſſarily ſuppoſed to be preſent: albeit no power is given 
to the ſeſſions by any expreſs words in this tute to hear 
* determine uch offences e 


* 


es | 20. If 


ET 7 if 
+a +S 


c. 29. it is. enadted, that whereas the uttering falſe money 
I crime frequently committed all over the kingdom, ans 


And if any pn, ſhall tender in payment any eounter- 


| — in ſeſſlons have power to uy ſuch offenders; other- - 
wile this direction to the clerk o 
conviction is impertinent; for he is not the proper perſon 


333 


r r e 


rr rr 


REI I EATERS xr EIT; 0, Us we nmr 


Having falſe mo- 20. If falſe or clipt money be found in a man's hands; 
ney in poſleſſion. i he be ſuſpicious, he may be arreſted till he have found 
his warrant. 3 Int. 18. Hales Pl. 21. 1 Haw; 43. 

5 60 be done 21+ Any perſon to whom any ſilver money ſhall be ten- 
with. dred, any piece whereof ſhall -be diminiſhed, otherwiſe 
than by reaſonable wearing, or that by the ſtamp, im- 
preſſion, colour, or weight thereof, he ſhall ſuſpect to be 
counterfeit, . may cut, break, or deface ſuch. piece: and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
counterfeit, the perſon tendring the ſame ſhall bear the 
loſs thereof; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame, ſhall receive the ſame at the rate it 
was coined for. And if any queſtion ariſe, whether the 
piece ſo cut be counterfeit, it {hall be determined by th: 
next juſtice of the peace, or chief magiſtrate in a corpo- 

ration. 9 & 10 IF. c. 21. ,. 1. | 

And if any counterfeit or unlawfully diminiſhed money 

ſhall be produced in any court of juſtice, either in evi- 

dence or otherwiſe, the judge ſhall cauſe it to be cut in 

pieces in open court, or in the preſence of a juſtice of the 

peace, and then to be delivered to or for the perſon to 
whom it belongs. 8 9 V. c. 26. ſ. 5. 


money are not bailable by juſtices of the peace. | 
But they muſt take the examinations and informations 
and bind over the witneſſes to the proper court, and com- 
mit the perſons accuſed. 1 H. H. 372. | | 


Evidence, 
. caſes of counterfeiting the coin, as it is in other high 
treaſons ; but perſons may be convicted according to the 
courſe of the common law, by one witneſs only. 1 H. 
H. 318, 328. | pho nas] 4:7; 
24. The judgment for high treaſon, relating to the 
coin, is, to be drawn to the place of execution, and there 
hanged by'the neck till he be dead.. 2 Haw. ATW 
But it is generally provided by the ſeyeral ſtatutes, that 
this ſhall work no corruption of blood, nor loſs of de 
Excepted out of . 25. The aboveſaid offences relating to the col 
e pate excepted out of the general pardon, of the 20 C 
| IS +55 03/9539 Ft 36 eaſy $5 NG $a 
206, Every perſon who ſhall apprehend any perſon who 
hath counterfeited any of the current [gold or ſilver] coin 
of this realm; or that for lucre or gain hath clipped, 
waſhed, filed, or any way. diminiſhed the ſamez or bath 
altered ſhillings and N to make them reſemble gui- 
neas and half guineas, or halfpennies and farthings to 
5 2 | make 


Judgment. 


bp q 
4 ” 


Reward for con- 
victing an of- 
fender. 


1 22. By the 3 Ed. 1. c. 15. Perſons taken for falſe | 


23. It is not neceſſary there ſhould be two witneſſes in 


P! 
1 


w 5 8 


©, ys pays hae 


„ 


make chem look like ſhillings and ſixpences; or ſhall brine 0 
or cauſe to be r into this kingdoms ny clipt, falle, 


or counterfeit coin and proſecute rſon to convic- 
tion: every ſuch perſon ſhall have a reward of 40 l. In 
order to which, the: zullge ſhall 1 ve him under his hay 
a certificate certifying, the conviction, and the coun 
which it was made, and that the offender was taken — 
ſecuted by ſuch perſon; and if any diſpute ſhall ariſe 
tween ſeveral perſons apprehend ing and proſecuting, the 
judge ſhall in the certificate appoint the reward to be paid 
amongſt them, in ſuch proportion as he ſhalt think rea- 
ſonable. Fhe ſaid certificate to be tendred to the ſheriff, 
who: ſhall: thereupon pay the ſame without fee, within 
one month after ſuch tender and demand, on pain of for- 
feiting to the party double the ſum, with treble coſts. | 
The Thetif to, be repaid out of the treaſury. 6 arab * nne 
c. 17. ff 10, 11. 15 C16 G. 21 c. 48. 7. Ps 
In like manner a reward. of 10 l. ſhall be Sl 5 ap- 
prehending and convicting a counterfeiter of the mag 
1 15 & 19 C. 2. c. 28. / 7. | 
27. If any perſon being out of — all, ſhall be 8 ee ee 
of « c ipping, coining, counterfeiting, waſhing, filing, or forming. 
otherwiſe diminiſhing the [gold or Llver], coin, of this 
realm, and afterwards diſcover two or more perſons who 
have committed any of the faid' crimes, ſo as two or more 
be convicted; he ſhall have the, king's pardon, and if he 
is an ap rentice,. he ſhall be made a freeman. . f 6 . 
c. 1 1% 
6 this clauſe at large i in the atute,. is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed 
in our laws; where it is ſaid, two or more perſon or perſons, 
and again, te or more of the perſon or perſons. „ e 
Further; If any perſon being out of priſon, ſhall be * 
N of altering ſixpences or ſhillings, to make tbem 


ook like half guineas or guineas; or altering farthings 2 


or halfpennies, to make them look like ſixpences or ſhili. 

Iings; HB or of counterfeiting braſs or copper halfpennies or 

fart inngs; or of uttering 4 FF iſe money,. and afterwarddss 

Ty er ty /o or more perſons who haye;commirted.any.of — 7 
id crimes, ſo as/two be convicted; 1 ſhall hayerthe 

A885 pardon.) 15 & 16 G. 2. c. 28. , 8. 1g 

28. The commiſſioners of the treaſury. may iſſue a * Charges of pro- 

not exceeding 6001. yearly, fot the charges priidexpentes ting 

of che offers and others implayed, in Ta proſecution of 

offences in counterfeiting. diminiſhing, or o e n Sue 

&erriivg. the gutrent coin gk this-realans y - 

15 & 16 C. 2. c. 28. / 10. 3 
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even a they. H Hobro 
But now, ſince the habeas: corpus act, ai commitment in 
writing ſeems more neceſſary than it was in forniar times; 
otherwiſe the priſoner may be admitred to bai upon that 
00 F affino ating. >: 
1 When a ſtatute appoints impriſonment, bun limits no 
1 time when, it is to be underſtood: that hea By | impri- 
mmer Dat. c. 150. x 


Concerning which 1 will fot forth, 


* Who may be committed. 

1 To what place. 

Ar The form of the commitment. 

V Charges of the” commitment. 
V. That the gadler foal receive He eue, 
FJ. Shall. certify. abe commitment. | | 
IG F 


— IT £ * way bs comin.” 


' Perſons not bail- / x. There is mo doubt but that perfns appraiended for 
2 N ——__ bailable, and alſo all perſons who 
un neglect to offer bail for offences which are 2 muſt 
be committed. 2 Haw. 116. 
Perſons guilty of 2. And it is ſaid; that whereſoever er is- im- 
Were. powered by any ſtatute to bind a perſors'over;” or toicauſe 
dim to do a. certain ching, and ſuch perſon being in his 
— ſhall refuſe to be bound, er to do ſuck thing, 
e e juſtiee commit him to the gaol, neee 
| Perf charge | Se hal comp 2 — | juſties, 
— ner t before a * © 
22 — 2 — felony r the juſtice cannot we 
— muſt bail or dom bim. 2 H. H. 
121. b ene DOT PL 
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Commitment. 337 


4. But if he be charged with ſuſpicion only of felony, Perſons charged 
yet if there be no ＋ all DN to e . 
or if the fact charged as a felony be in truth no felony in 

point of law, the juſtice may diſcharge him; as if a 

man be charged with felony for ſtealing a parcel of the 


| freehold, or for carrying away what was delivered to him, 


and ſuch. like, for which tho' there may be cauſe to bind 


him over as for a treſpaſs, the juſtice may diſcharge him 


as to felony, becauſe it is not felony. But if a man be 
killed by another, tho' it be by miſadventure, or ſelf de- 
fence (which is not properly felony), or in making an aſ- 
ſault upon à miniſter of juſtice in execution of his office 
which is not at all felony), yet the juſtice ought not to 
diſcharge him, for he muſt undergo his trial for it; and 


therefore he muſt be committed, or at leaſt bailed. 2 H. 


„ aps 

5. But commitment by the juſtices of the peace almoſt Perſons not per- 
in all caſes (except for the peace, good behaviour, felony, ing their fine, 
or higher offences) is but to retain the party till he hath 

made fine to the king; and therefore if he offer to pay it, 

or find ſureties by recognizance to pay it, he ought not 

to be committed, but to be delivered preſently. Dal. 

. 170. : . 05 | y 


15 1 7 IL. To what place. : | Too what place 8 
1. By the 5 H. 0 All felons ſhall be commit- To the gaol, 


| ted to tne common gaol, and not elſewhere. 


2. But by the 6 G, c. 19. Vagrants and other crimi- Houfe of cor- 
nals, offenders, and perſons charged with ſmall offences, rection. 
may for ſuch offences, or for want of ſureties, be com- 
' mitted either to the common gaol, or houſe of correction, 
as the Juſtices in their judgment ſhall think proper. 

3- And they may commit other offenders to the ſtocks, Stocks. 


1 


or other cuſtody, by particular ſtatutes. 


arreſted for the ſame in another county, he ſhal 


1 + Generally, if a man commit felony in one county, pig:;ent county. 
and be ll 


” 


de committed to gaol in that county where he is taken. 


Dat. c. 170. 


ei Nene, "wil d eren on freſh uit, in ether 


county, he may be carried back to the county where he 
was firſt taken. Dat. c. 1710. LY 
* Alſo by the 24 G. 2. c. 55. If a perſon is apprehended, 
upon a Warrant indorſed, in another county, for an of- 
fence not bailable, or if he fall not there find bail, he 
' hall be carried back into the firft county, and be com- 
Vo. I, e E mitted 
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Commitment; 
mitted (or if bailable, bailed) by the juſtices in ſuch firſt 
II. Form of the commitment, _ 
x. Tt muſt be in writing, either in the fame of the 
king, and only teſted by the perſon who makes: it, or it 
may be made by ſuch perſon in his own name, expreſſing 


; 


; his office, or authority, and muſt be directed to the gaoler, 


or keeper of the priſon.” 2 Haw. 119. 

Yet the mention of the name and authority of the juſ- 
tice (lord Hale 1 in the beginning of the mittimus, is 
not always neceffary, for the ſeal and ſubſcription of the 
jaſtice to the mittimus, is ſufficient warrant to the gaoler; 
for it may be ſupplied by averment, that it was done by 
the juſtice. 2 H. H. 122. KEEP BOTS URL. ee | 

2. It ſhould contain the name and ſurname of the party 
committed, if known ; if not known, then it may be ſuf- 
ficient to defcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the like, and to add that 

he refufeth to tell his name. 1 H. H. 577. 

23. It is ſafe, but not neceffary, to ſet forth, that the 
party is charged upon oath. 2 Faw. 120. 

4. It ought to contain the cauſe, as for treaſon, or fe- 

. | Jony, or fulbiwion thereof; otherwiſe if it contain no cauſe 

at all, if the priſoner eſcape it is no offence at all; where- 


JJ. oo i So 
And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhall be objected againſt him, 
is utterly againſt law. 2 Int. coz. © © 
Alfo, it ought to contain the certainty of the cauſe; 
and therefore if it be for felony, it ought not to be ge- 
nerally for felony, but it muſt contain the fpecial nature 


of the felony, briefly, as for felony for the death of ſuch en 


one, or for burglary in breaking the houſe of ſuch an ane ; and 


the reaſon is, becauſe it may appear to the judges of the 
king's bench, upon an habeas. corpus, whether, it be felony 
or not. 2 H. H. 122. VV 
But the want hereof ſeems not to make the commit- 
ment abſolutely void, ſo as to fubje& the gaoler to a falſe 
impriſonment; but it lies in averment to excuſe the 
er ee e 14H 
; 384. 8 N 4 . 4 5 * 


* 


3 b ; += ood. 


5. It 


| _ T any a of the peace; for * offence or 


Commitment. 329 
105 It muſt have an _ conclufion ; as if it is for fe- Concluſion. 


bans to detain him till he be thence. delivered by law, 
F 


order of law, or by due courſe of law. 2 Haw. 
pens 2 H. H. 123. 


But if the concluſion be irre ular, it doth not ſerm to 


make the warrant void, but the law will reject that which 
is ſurpluſage, and the Teſt ſhall ſtand ; ſo that if the mat= 


ter appear to be ſuch, for which he is to remain in cuſ- 
tody, or be bailed, he ſhall be bailed ot committed as the 
caſe requites, and not diſchar 1 but the wrong cons 
eluſion all be rejected. H. 584. | 
It is alſo to be I bletved, " 5 a commitment grounded 
on an act of parliament, ought to be conformable to the 
method preſcribed by it. As where the overſeers were 


committed for refuſing to account, and the warrant con- 


cluded in the common form, until they be duly diſcharged 
according to law, upon the return of an habeas corpus the 
court held the commitment void, becauſe the warrant 
ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint. And a dif- 
ference is, where a man is committed as a criminal, and 
where only for contumacy ; in the firſt caſe, the com- 
mitment muſt be, until di ikchatged according to law ; but 


| in the latter, -until he comply. 2 Haw: Net. 33. 


Where a ſtatute appoints imprifonment, but limits no 
time how long, in ſuch caſe the priſoner muſt remain at 


the diſcretion of the court. Dal. c. 170. 


6. It muſt be under ſeal ; and without this, the com- ms Saal. 


1 mitment is unlawful, the gaoler is liable to falſe. impri- 


ſonment, and the wilful eſcape by the gaoler, or breach of 
pee by the felon, makes no felony, 1 H. H. 583. 

is muſt not be intended of a cients by the 
ceilings. or other court of record ; for there the record it 
ſelf, or the memorial thereof, which may at any time be 
entred of record, are a ſufficient warrant, e any 3 


Warrant under ſeal. 1 FH. H. 584. 


7. It ſhould alfo ſet forth the place at which it is ; 46 Plact, 
{that it may appear to be wap the juriſdiction of the 
zuſtice). 2 Haw. 119. 


8. It muſt alſo have a certain dare, of the year 2 
day. * Dm | 


By the F 75 c. 10. | Every Wn who ſhall be commits Chong | 
ed to the common or ufual gaol, within any county pr. 


> 
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Commitment. 


miſdemeanor, the ſaid perſon ſo to be committed, having 
means or ability thereunto, ſhall bear his own reaſonable 
charges for ſo conveying or —_— him to the ſaid gaol, 


and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch gaol, and ſhall fo guard him thither : And if 
any ſuch perſon ſo to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid Far, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch juſtice ſhall by writing under his hand and ſeal, 
give warrant to the conſtable of the hundred, or conſtable 
of the townſhip where ſuch perſon ſhall be dwelling and 
inhabit, or from whence he ſhall be committed, or where 
+ he ſhall have any goods within the county or liberty, to 
| ſell ſuch and ſo much of the goods and chattels of the ſaid 
perſon ſo to be committed, as by the diſcretion of the ſaid 


juſtice ſhall ſatisfy and pay the 8 of ſuch his convey- 
ing and ſending to the ſaid gaol, the appraiſement to A 
made by four of the honeſt inhabitants of the pariſh where 
ſuch goods ſhall be; the overplus to be delivered to the 
pa of Ao | 2 4 's 
; Aud by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 
he is taken, ſufficient to bear the charges of himſelf and of 
thoſe who convey him, is committed to gaol, or to the 
houſe of correction, by warrant from a juſtice, then on 
application by the conſtable or other officer who conveyed 
him, to any juſtice for ſuch county or place [ſuch juſtice] 
ſhall upon oath examine into and aſcertain the reaſonable 
Expences, and ſhall without fee by his warrant order the 
treaſurer to pay the ſame. But in Middleſar, the ſame ſhall 
be paid by the overſeers of the poor of the pariſh where 
the perſon was apprehended. | et: 
Note; By the habeas corpus act, the charges of convey- 
ig an offender is limited not to exceed 12 d. a mile; 
which may be an argument for allowing as much in this 
c caſe, eſpecially as ſecurity is to be given before a man is 
removed on that act by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
; fo neee = "14 : 


V. Gaoler ſpall receive the priſoner. - 


Gaoler reſuing ' If the gaoler ſhall refuſe to receive a felon, or take any 
recen. thing for receiving him, he ſhall be puniſhed for the ſame, 


by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dal. 
N fot wantu 907 16 93 wed 21 


> 
C o e * 5 - — 


* * 
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But 


Commitment. 


But if a man be committed for felony, and the gaoler 
will not receive him, the conſtable muſt bring him back 
to the town where he was taken; and that town fhall be 
charged with the keeping of him, until the next gaol de- 
livery: Or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth. Dalt. 
C. 170. ; 4; | 
; Burt in other caſes it ſeems, that regularly no one can 
Juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo do- 
ing; as if the party be ſo dangerouſly ſick, that it would 
apparently hazard his life to ſend him to the gaol, or there 
be evident danger of a reſcous from rebels, or the like. 


341 


2 Haw. 118. © 


V. The gaoler ſpall certify the commitment. 
By the 3H. 7. c. 3. The ſheriff or gaoler ſhall certify Commitment ts 
the commitments, to the next gaol deliver. un 


PT J. Commitment diſcharged. 


Tt ſeems that a perſon legally committed for a crime, Commitment 
certainly appearing to have been done by ſome one or * 1 
other, cannot be Tawfull diſcharged' by any one but the 
King, till he be acquitted on his trial, or have an zgnora- 
mus found by the grand jury, or none to proſecute him on 
a proclamation for that purpoſe by the juitices of gaol de- 
livery. But if a perſon be committed on a bare ſuſpicion, 
without an indictment for a ſuppoſed crime, where after- | 
wards it appears that there was none, as for the murder of i 
a perſon thought to be dead, who afterwards is found to be | 
alive; it hath been holden, that he may be ſafely diſmiſſed 1 
without any-farther proceeding, for that he who ſuffers him | 
him to eſcape is properly puniſhable only as an acceſſary to | | 
his ſuppoſed offence; and it is impoſſible that there ſhould 
be an acceſlary, where there can be no principal; and it 
would be hard to puniſh one for a contempt, in diſregard- 
ing a commitment founded on a ſuſpicion, appearing in ſo 
unconteſted a manner to be groundleſs. 2 Haw. 121. 


- Mirtimus for felony. 


| Weſtmorland. CI R John Pennington, bareet, one of vhe | | 

|  juflices of our lord the king, aſſigned to keep | 

the peace in the ſaid county, and alſo to hear and determine ö 
divers felonies, treſpaſſes, on other miſdemeanors in the ſaid | 
| | 3 county | 


«ws 7 
* 
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vader my hand aul feat n. kee. 


Commitment. 
" county committed; To the keeper of the gaol of aur ſaid lord 


the king at in the ſaid county, or to his deputy there, 


and to each of them, greeting. Whereas A. O. late of —— 


in the ſaid county, labourer, hath been arreſted by the confla- 
ble of ——— i the ſaid enonty, for ſuſicion of a folmy ty 


bim, as it is ſaid, committed, in flealing a black mare, of the 


value of 405. the property A. F. of . iin the faid 


county, yeoman : Therefore on the behalf of our ſaid lord the 


king, I command you and each of you, that you or one of you 
receiue the ſaid A. O. into won hr in the ſaid — 
to remain till he be delivered from your cuſtody by the law and 
cuſtom of England. Given under my hand and ſeal at ——— 
in the ſaid county, the | of ——— im the ——— 


year of the reign of our ſaid lord -. 
yy Another. 


Weſtmorland, P. efguire,. &e. To the keeper if the com- 


. mon gaol at — in the ſaid county, 
er to his deputy there : Theſe are in his majeſty's name to charge 
and command you, that you receive into your ſaid gaol, the 
body of A. O. late of ——— in the ſaid county, yeoman, 
taken by A. C. conſtable of ——— in the ſaid county, and by 
bim brought before me for ſuſpicion of felany, that is to ſay, 
for flealing — And that you ſafely keep the ſaid A. 6. 
in your ſaid gaol, until the next general gaol delivery for the 

id county [if he be not bailable; or if bailable, then thus] 
until he ſhall thence be delivered by due conrſe of law. And 
. e e 


1 Azerkbe, | 


p. . Quire, &c. To the keeper —— 
I. ſend you herewithal the body of A. O. 


Weſtmorland F 


late of .. in the ſaid county, labourer, brought before me 


this preſent day, and charged with the felonious taking and 


carrying away forty ſheep, the property of — which alſs 


he hath confeſſed upon bis examination before me by which he 

is not bailable}: Therefore theſe are on the behalf of our ſaid 

lord the king to command you, that immediately you receive the 

faid A. O. and him ſafely keep in your ſaid gaol, until that he 

be thence delivered by the due order of law. Hereef fail you 

nat, as you will anſwer" for your contempt at yur peril. Given 
CH: 


Or 


„% aa lated 


+ 


of our goal at 


Commitment. 


Of thus, in the king's name. 


Weſtmorland. . I EORGE the third by the grace of 
W god, of Great Britain, France, and 


Ireland; king, defender of the faith, and ſo forth : To the keeper 
in our ſaid county of W. or to his deputy, | | 


greeting: \WWhereas A. O. late of ——— in our ſaid county, 
yeoman, is arreſted for ſuſpicion of felony, by him, as it is ſaid, 
committed, in felomouſly taking and carrying away 
the value . the property of We therefore 
command you, and each of you, that you receive him the ſaid 
A. O. into your cuſtody in our ſaid gaol, or that one of you da 
receive him, there to remain till he be delivered from your cu- 
ſtody, according to the law of our kingdom of England. Wit- 
neſs J. P. efquire, one of the juſtices affigned to keep the peace 
in our ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in our ſaid county committed, 
at in the ſaid county, the — day of in 
the ear of our reign. Pa, 


N General Form of a warrant of commitment. 


. the king, aſſigned to keep the peace within 
7 the conſtable of ——— in the ſaid county, 
and to the keeper of — at — in the ſaid county. 
' Theſe are to command you the ſaid conflable, in his Majeſty's 
name, forthwith to convey and deliver into the cuſtody of the 
ſaid Reeper of the ſaid the body of A. O. charged be- 
fore me with There inſert the offence.] And you the ſaid 
keeper are hereby required to receive the ſaid A. O. into your 
cuſtody in the faid — and him there ſafely to keep, &c. 
Given under my hand and ſeal, the — day of 1 
the — year of the reign of his ſaid majgſiy king George 
the third. . | : N „ 


| Weſtmorland. J P. eſquire one of the juſtices of our bord 


Common. (Nuſance by digging holes therein.) 
See Pighwaps. | 


— * 2 
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bo Common | pꝛaper. 


"= 12 of the rev: of worſhip-in the church of [mpueners of the | 
England, eſtabliſhed by law, and contained in the 
Al | book 


4 


» 


in. 
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k of common 
prayer, 


Common pꝛaper. 


book of common prayer; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſeopal govern- 
ment; ſhall be excommunicated po facto, and not reſtored 
but by the biſhop or archbiſhop on their repentance, Can. 
55 ©, : | "F- 
Miniſters dero- 2. 1 any parſon, vicar or other miniſter, that ought to 
gating from the uſe the common prayer, or to miniſter the ſacraments, ſhall 
ene. vefuſe to do the fame, or (wilfully ſtanding in the fame) 
| ſhall uſe any other form, or ſhall ſpeak any thing in dero- 
gation of the ſame book or of any thing therein contained; 
he ſhall, on conviction, for the firſt offence. forfeit to the 
king one year's profit of all his ſpiritual promotions, and 
be impriſoned for ſix months; for the ſecond offence, ſhall 
be deprived of all his ſpiritual promotions, and be impri- 
ſoned for a year; and for the third offence, ſhall be depri- 
ved of all his ſpiritual promotions, and be impriſoned du- 
ring life. And if he has no ſpiritual promotion, he. ſhall 
for the firſt offence be impriſoned for a year; and for the 
ſecond offence, during life,. 1 El. c. 2.  4—8. 
But this ſhall not reſtrain the ſpiritual court, from pro- 
cceding againſt theſe offenders; and they may be deprived 
by the ſaid court, according to the courſe: of the ſpiritual 
law, for the firſt offence. id. ſ. 16, 23. 1 Haw. . 
3. If any perſon whatſoever ſhall in plays, ſongs, or by 
other open words, ſpeak any thing in derogation of the 
ſame book, or any thing therein contained; or ſhall by 
open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the 
ſaid common prayer; he ſhall (being indicted for the fame 
at the next aſlizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after convicton, he ſhall ſuffer 6 months 
impriſonment for the firſt offence, and 12 months for the 
ſecond;) and for the third offence ſhall forfeit all his goods 
and chattels, and be impriſoned during life. 1 El. c. 2. / 
, 10, II, 12, 13, 20. | 
Regent incum- 4. Where an incumbent reſides upon his living, and 
bent to read the Keeps a curate, the incumbent himſelf (not having lawful 
e pai 4g impediment to be allowed by the biſhop) ſhall at leaſt once 
— a month openly and publickly read the common prayer, 
and (if there be — adminiſter the ſacraments, and 
other rites of the church; on pain of 5/, to the poor, on 
conyiction by confeſſion, or oath of two witneſſes, before 
two juſtices; and in default of payment in ten days, the 
fame to be leyied by the churchwardens or overſeers by di- 
ſtreſs and ſale, by warrant of ſuch juſtices. 13 C 14 C. 


2. C. 4. 1. Tr Confeſſion, 


Any perſon de- 
praving the book 
of common 
piayer, 


manner admits it by yiel 


_ 
* by *. <4 
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-  Confeffion. 


Hoss oN is twofold, either expreſ# or in- 


a 233 5 confeſſion. is, where a ies directly confeſſes 
the crime with which he is charged; which is the higheſt 
conviction that can be. 2 Haw. 333. ITE 
But it is _ufual for the court, eſpecially if it be out of 
clergy,. to adviſe the party to plead and put himſelf upon 
his trial, and. not preſently. to record his confeſſion, but 
to admit him to plead. 2 H. H. 225. 
An implied confeſſion is, where a defendant in a caſe not 
capital, doth not directly own himſelf guilty, but in 2 
ing to the king's mercy, and de- 
ſiring te ſubmit to a ſmall fine; which ſubmiſſion the 
court may aceept of if they think fit, without putting him 
to a direct. confeſſion. 2 Haw. 333. 
It ſeems. that the confeſſion of the defendant taken upon 
an examination before juſtices of the peace, or in diſcourſe 
with private e may be given bn 9 
the confeſſing, but not againſt others. 2 429. 
1 ok who on their e own chemie i 
guilty of a felony alledged againft them, .and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail for bail is only proper where it ſtands 
indifferent whether the. party be guilty or innocent. 2 
Rane 5. 7: O 88 TOR 


r 
Conjuration. See (Witchcraft, 
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Conſpiracy. 
J. What it is. 
I. How puniſhable. 
| I. What it is. 


1. BY the common law there can be no doubt, but that by the ln 
all confederacies whatſoever, wronghuny to preju- law. 


ere divers 


dice a third perſon, are highly criminal; as w 
ok | | | perſons 
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veriſh a third perſon, or falfh 6 


Conſptracy. 

perſons cenfederate indirect means to i 
maliciouſſy to charge 2 
man with being the reput father of a baſtard child, or 
to maintain one another in any matter whether it be true 
or falſe. 1 Haw. 190. 

2. And conſpiracy by ſtatute is as follows: Conf ae 
are they, that do 3 or. bind themſalues by oath, cove- 
nant, or other alliance, that every of them ſhall aid and bear 
the other falſly and maliciouſly fo indift, of cauſe to ingiet, or 
falfty to move or maintain pleds ; and ſuch as retain men in the 
country, with liveries or fees io maintain their malicious enter- 


priſes; and this extendeth as well to the takers, as to the givers 


And fewards and bailiffs of great lords, who' by their office or 
er, undertake to bear or maintain quarrels, pleas, or de- 

„ that concern other parties than ſuch as touch the eftate of 
their lords or themſelves. 33 Ed. 1. ft. 2. 

From this definition of conſpirators,'it ſeems clearly to 
follow, contrary to the opinion of Lord Cute, that not 
only thoſe who actually cauſe an innocent man to be in- 
diced, and alſo to be tried upon the indictment, where- 
upon he is lawfull 2 „are properly conſpirators, 
but that thoſe alſo guilty of this © nee, who-barely 
confpire to indi a 115 fly and maliciouſſy, whether 
ng ng any 1 in proſecution of ſuch 2 or not. 

189. L. 11 

But an * will not Il not be for the cakes 1 it 
be put in execution; for in ſuch cafe, the np" Ha is the 
geund of the action. L. Raym. 38. 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, within 
the purport of it; from whence it follows, that if all the 
defendants. who are proſecuted for ſuch a conſpiracy be ac- 
quitted but one, the acquittal of the reſt, is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
holden, that no ſuch proſecution is maintainable againſt a 
huſband and wife only, becauſe they are eſteemed but as 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againft one only: Alſo, it hath been reſolved, that if ſuch 
an action be brought againſt ſeveral perſons, and all but 


one be acquitted, yet judgment may be given againſt that 


ene only. 1 Haw. 192. 
In the caſe of K. againſt Cope and others, H. 5 G. The 


_ huſband, and wife, and ſervants were indicted for a con- 


ſpiracy to ruin the trade of the proſecutor, who was the 
king's card- maker. The evidence againſt them was, that 
they * at ſeveral times NOR money to the proſecutor's 

appren- 


Conſpiracy. 


ſpoiled the cards, But there was no account given, that 
ever more than one at a time was preſent, tho' it was 
proved they had all given money in their turns. It was 
objected, that this could not be a conſpiracy ; for ſeveral 
perſons. might do the ſame thing, without having any 
previous communication with each other. But it was 
| ruled, that the defendants being all of à family, and con- 
„ Or | cerned in making of cards, it would amount to evidence 


the of a conſpiracy. Str. 144. e 
er- In the — L. againſt Ninnerſi and Moore, T. 5 GC. 
ers: An information was brought, ſetting forth that the defen- 
. dants being evil diſpoſed perſons, in order to extort mo- 
de- ney from my lord Sunderland, did conſpire together to 
te of charge my lord with endeayouring to commit ſodamy with 
the ſaid w_ The defendant K:nner/ley only appears, 
y to and pleads to iſſue, and is found guilty. And now ex- 
not ception was taken in arreſt of judgment, that to every 
Au- conſpiracy there muſt be two perſons at leaſt, whereas 
ere- here is only one brought in and found guilty, and the 
ors, -other poſſibly may be acquitted. But it was anſwered, 
rely that this is arguing from what has not happened, and pro- 
ther bably never will; for tho* Moore may have an opportunity 
not. to acquit himſelf, and is not concluded by the verdict as 
bs Kinnerſley is, yet as the matter now ſtands, Moore himſelf 
is it is found guilty, for the conſpiracy is found as it is laid, 
the and therefore judgment may be given againſt one, before 
55 the trial of the other. And a caſe was quoted, where 
tute, | ſeyeral were indicted for a riot, with many others, and two 
thin only were found guilty ; and it was objected, that there 
the mult be three to make a riot ; but upon the words, ' with 
> ac- many others, judgment was given againſt the defendants. 
ittal And the court over-ruled the exception. And- the 
been defendant had ſentenee. And in the -Eafter term fol- 
nſt a lowing, fore alſo was convicted and had judgment. 
it as Str. 193. A * Nr. XS 
n on And, E. 18 G. 2. X. againſt Ez. Niccols, She was 
ught indicted for conſpiring with The. Bygrave, unjuſtly to 
ſuch charge Milliam Frankland with 2- robbery,” and for that 
but purpoſe going before a juſtice, where Bygrave ſwore it up- 
that on him. MNiccols only came in, and pleaded not guilty. 
And the jury found that ſhe was guilty, but that Zygrave 
The died before the indictment was preferred. Exception was 
con- taken, that one alone cannot be guilty, of a conſpiracy, 
the and here is but one convicted. But the court over- ruled 
that this, on the authority of Kinnerſley's caſe, in which caſe 
tor's EF: ok 8 — | there 


apprentices, to put greaſs into the paſte, "which had 
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there was a paſibilit of Ponder 7 . Which 
here dune . Str. 1227. b 


II. How be, 


of It is clear, that thoſe. Who are erde of conſpi- 
at the ſuit of the 35 ſhall have judgment of fine 
and impriſonment, and tor nder the plainiff his damages. 
Fy Haw. IQ 
2. Alb 916 1 is certain, that he nb ! is convicted at the 
ſuit of the king, of a conſpiracy to accuſe another of a mat- 
ter which may touch his life, ſhall have judgment that he 
hall lofe the freedom and franchife of rg ( whereby 
he is diſabled from being put upon any j ne or to 
bg ſworn as a witneſs, or even to appear in pe n in an 
wh king's courts), and alſo that his houſes, land 
rug be ſeized” into the King's bands, and his 
Dent n and lands ſtripped and waſted, dis trees rooted up, 
and his body impriſoned. And this is commonly called 
villainaus judgment, and is _given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome books 
to, be the proper judgment upon every conviction of 
conſpiracy at the ſuit it off the king, without any reftriftion 
ſuch as endangered the life af the party; but this 
76 — doth not ſeem to be. any where ſett 9. 1 Hay. 
1 0 
th the caſe of Ki nnerſley and Moore ee 
was ſentenced to he fined 2 to ſuffer a year's 
—_ ans Bing and to find ſureties for his good' behaviour 
ſeven years. Moor was e, to in the pil- 
Jory: ſuffer a year's impriſonment, and to find furetic in 
like manner for ſeven years, Str. 195. | 


| Conſtable. - 


*"H E office of a conſtable, in executi - aFaramants, 
is treated of under. the titles Arreſt * 
ant; and in like manner the other | particulars of bis 
duty may be found under the reſpectiue titles throughout 
the — chis title r en a con- 
ſtable in general, 4 
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I. Of the antiquity and original of conſtables, © | { 
II. Who ſhall be a conſtable. RN ne 
III. How choſen and fworn. 1 80 
TV. His power as a conſervator of the peace. 
V. His duty as a ſubordinate officer to juſtices of 
the peace. | R 7 
VI. His indemnity and protection in bis office. 
VII. Concerning the expences of bis office. | / 
VIII. Concerning his account and removal from bis i 


x . office. 


I. Of the antiquity and original of conflables. | 
1. The ſundry names of high conſtables, or conſtables Antiqvity of 1 
of lathes, oY vt: "9H WES — and franchiſes ; — 3 8 
and the divers names alſo of petty conſtables, tythingmen, 
borſholders, boroheads, headborows, chief pledges, and 
ſuch other (if there be any) that bear office in towns, 
pariſhes, hainlets, tythings, or borows, are all in effect \ 
— _ that is to ſay, canſtables and borſbolders. Lamb. 1 
al. infos e ad 7 WERE? 1K, 
This word conſtable hath afforded matter of much diſqui- 5 
ſition to the learned. It is evidently a compound; but 5 
from what two original words it hath ſprung, hath. been 
variouſly conjectured. Hiſtory traceth it from its arrival 1 
in England, backwards through France, and Germany, and q 
Greece, to the imperial ſeat at Conſtantinople in the days of ö 
Con/tantine the: great. From whence we aſcend farther till 4 
towards the eaſt, where we find the word cone or cine in 1 
Paleſtine, which ſignified in the times of the old teſtament : 
u un ſtability, — or ſtay. Of which word there ſeem a | 
to be ſome traces in the mongrel name of Laocaon at Troy; | 
and more eſpecially of this ſame Con/tantine, who was him- 
ſelf of oriental extraction, having ſprung from Dardania, 
à country of the upper Moefia, and was ſaid by his flat- 
terers to have been deſcended from Dardanus and the 
Trojans. And perhaps: this appellation of the emperor 
might give occaſion to the adopting of the word into the 
language at that time. For it was then that the 
word count (the genuine offspring of cone or cine) firſt be- 
came a-name of dignity, and from thence travelled weſt- 
wards (with a little variation according to the genius of 
Lach language) throughout the provinces. Amongſt the 


Saen 
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Saxons, the word was honing or kyninge, from whence un- 
doubtedly we received our Engliſb word king. Again, the 


| word flole, flalle, flafle, flable, by an eaſy tranſmutation of 


thoſe letters frequent in almoſt all languages (and which 
ſeemeth the other conſtituent of the word con/table) is like- 
wiſe common to thoſe languages of the middle ages, and 
ſignifieth a ſtanding place, diviſion, or department, called 
by the Romans /latizy and all of them probably from the 

ſame origin with the Latin /fo, and the ancient Greek 
word raw. So that according to this etymology the word 
conſtable will properly ſignify the ſtability or y of the 

place, or the ſtrong man of the diviſion. The German 
word is conneſ/tafle ; the French conneftable, the Italian cdne- 
flabile; the Spaniſh conde/table, from the word cande which 
they uſe for count, All which ſeem to be comprehend- 


ed in the imperial denominations of the Conſtantine family, 
ſuch as Conſians, Conſtantius, Conſtantinus, Conſtantia, Con- 


ftantina, Conſtantianus, Conftantinacius, and the like. 
As touching bor/holders (which is the other general name, 
and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon borge, borrow, or borhoe, a 
pledge, and calder, the elder, chief or. head; and borſb- 
enlder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 


to be remembred, that by the ancient laws of this realm 


(before the coming in of king William the conqueror) it 
was ordained for the more ſure Keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free born men ſhould caſt themſelves into ſeveral com- 
panies, by ten in each company ; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows : ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he of their company 
that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charged, 
And for this cauſe, the companies are yet in fome places 
of England called boroes, of the ſaid word borge, borrow, or 
bor hoe, ſignifying a pledge or ſurety; and in other places 
they are called tythings, becauſe. they contain (as hath been 
faid) the number of ten men with their families. And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appointed that ten of theſe companies ſhould 


at certain times meet together for their matters of greater 


weight, therefore that general aſſembly, or court, was and 
yet is called a hundred, Furthermore, it was then alfo 
e h __ ordained 


or ſurety.” + 
2. By the ſtat 


E towns, and of hi 


_- Conffable. 


ordained, that it any man were of ſo evil credit, that ge 


could not get himſelf to be received into one of theſe tyth- 


ings or boroes, then he ſhould be ſhut up in priſon, as a 


man unworthy to live at liberty, amongſt men abroad. 


Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do, in the name of them all; he was therefore in 


ſome places called the tythingman, in other places the 


boroes elder, (whom we now call borſholder) in other 


places the borohead, or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 
pound the other three that are next before it; for, head 


or elder of the | boroes, and chief of the pledges are all 


one; and in ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are call- 
ed thirdborows. And in theſe tythings, or boroes, ſundry 
good orders were obſerved ; and amongſt others, firſt, that 
every man of the age of 12 years ſhould be ſworn to the 
king: Then, that no man ſhall be ſuffered to: dwell in 


any town or place, unleſs he were alſo received into ſome 
. ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 
if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges : Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould 
their chief pledge, at a general aſſembly for that purpoſe, 
which we yet in remembrance thereof do call the wew of 


yearly be preſented and brought forth by 


-ankpledge, or the leet court. Lamb. Conſt. 


Fe Some ſmall ſhadow of which antiquity we ſeem ſtill to 
retain in a common phraſe in drinking, when a man ſays 
to another that he will pledge him; which is ſaid to have 
| begun when the Danes lorded it in this land; and the 


was, to exhort the perſon to drink freely, for 


that the other would be ſurety to him that no one ſhould 
do him any bodily harm whilſt he was drinking. 


' Alſo we do ſtill retain the word: berrow as a verb 
in our language, ſignifying to take money upon pledge 


- 


mouy ; and they ſhall prefent defaults of armour, and of ſuits 


And 


b 10 | as lodge flrangers in 
_ uplandifh towns, for ' whom they twill not anſeber. 13 Ed. . 
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franchiſe two-conflables ſhall be choſen to make the view of ar- high conſtables, 


Conftable. 


And from hence lord Cute, ami others, will have it, 


that high conſtables are no ancienter than this ſtatute : But 
Mr. Hawkins (agreeably with Lambard; Dalton, and other 
authorities) ſays, that it ſeems to be the better opinion, 
chat both conſtables of hundreds, which are commonly 


Called high conſtables, and alſo conftables of tythings, 


which are at this day commonly called petty conſtables, 
or tythi , were by the common law, and not firſt 
xdained by the ſaid ſtatute of Wnchefter; for that ſtatute 
doth not ſay, that there ſhall be ſuch officers conſtituted, 
but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it. 2 Haw. 61. 2 | bt 
In ſhort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conſtables at this 
day, is not at all appropriated to them, as high conſtables; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well as 
they. The original and proper authority of an high con- 


fable, as ſuch, ſeems to be the very ſame and no other, 


within his hundred, as that of the petty conſtable within 
his vill; and therein moſt probably, he is coeval with the 
1 conſtable. The other ufual branches af his office, 

uch as the ſurveying of bridges, the ifluing precepts 
concerning the appointing of overſeers of the poor, ſur- 
veyors of the highways, aſſeſſors and collectors of the 


land tax and window duties, and in like manner the view- 


ing of armour by the abovementioned ſtatute, are in him, 


not of neceflity, but as matter of convenience, and it is 


diſcretionary in the juſtices whom they will appoint to be 


their officers in theſe caſes; others have been ſuper- added to 
their office, for the like reaſon of convenience, by ſundry 
acts of parliament, ſuch as the ifluing precepts for the li- 
-cenſing of alehouſes, for levying the county rates, and 
-for returning lifts of jurors; for that one perſon can do 


all the ſame much eaſter and cheaper, than ſo many dif- 


ferent perſons. 3 
I Who null be a conftatte. 


I, It hath been ſaid, that a cuſtom in a town, that the 
inhabitants ſhall ſerve the office of conſtable hy turns, ac- 
_ cording to the ſituation of their ſeveral houſes, is not good; 


for that by ſuch a courſe, it may come to a woman's turn 
to be a conſtable, as inhabitant of one of thoſe houſes; yet 


- we find ſuch cuſtoms allowed to be good in later books; 


and it ſeems, that the conſequence of the reaſaning above- 
4 985 mentioned 


. 
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mentioned may well be denied, fince a woman in ſuch caſe Way. 4 
may procure another to ſerve for her. 2 Haw. 63. * 

2. Alſo it ſeems, that a practiſing phyſician, being Phy ant, o 


choſen conſtable in purſuance of ſuch cuſtom, has no re- 


medy for his diſcharge ; for that there are no precedents 

of this kind, and his calling is private, 2 Haw. 63. . 
But by the 32 H. 8. c. 40. The preſident, commons, 

and fellows of the faculty of phyſick in London, ſhall not | | 


be choſen conſtables. "s 4 


3. And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Sur- Surgeons; 
geons in Londem ſhall be freed and exempted from the office 


of conſtable. | 1 
In the caſe of X. and Pond, M. 5 G. On an indict- 
ment againſt Pond, a ſurgeon, for refuſing to be conſtable, | 


it was moved to the attorney general that a nolle proſegui 
might be granted, for that by the 5 H. 8. c. 6. (and by 
the 32 H. 8. c. 42. for the incorporating of barbers and 
ſurgeons, which incorporation was diffolved by the above 
act of 18 G. 2.) all perſons of the corporation of ſur- 
geons within Londen are exempt; and tho' it hath been 
held that phyſicians are not exempt, yet by the equity of 
thoſe ſtatutes, and by the cuſtom of the realm, al! ſur- 
geons have been allowed the ſame privilege: And there- 
fore a nolle proſequi was allowed, unleſs cauſe ſhewn. And 
no cauſe was fhewed, the reporter ſays, that ever he 
heard of. Gomyns 312. : 
4. By the 6 & 7 W. c. 4. Apothecaries in London, and Apothecarles. 


within ſeven miles thereof, being free of the company of 


apothecaries ; and alſo thoſe in the country who have ſer- 
ved feven years apprenticeſhip, ſhall be exempted from the 
office of conſtable. . | | 

5. Alfo it ſeems certain, that if a ſworn attorney, or Attornies, | | 


other officer, of the courts at Ye/imin/ter, be choſen into 


this office, he may have a writ of privilege for his diſ- 4 
charge, by reaſon of his neceſſary attendance in thoſe courts: bs. 
And it hath been reſolved, that ſuch officers ſhall have this 

privilege, not only where there is no ſpeciz] cuſtom con- 

cerning the election of conſtables, but alſo where they are 

choſen by a particular cuſtom, in reſpect of their eſtates, | 

or otherwiſe ; for that no ſuch cuſtom ſhall be intended to "_ 


be more ancient than the uſages of thoſe courts, and there- 


fore ſhall give way to them. 2 Haw. 63. 8 
6. And upon the like reaſons, it is taken for grant: Barriſters at aw, 
ed, that practiſing barriſters at law, and the ſervants ſervants to mem- 
of members of parliament, have the ſame privilege; but e os 
there ſeem to have been no reſolutions to this purpoſe,” 

2 Haw. 63. | | | : 

Von k A 2 7. Alſo 


HY 


8 
eee ee eee EE a I dn a Eien er =o 


wy 
777 ——— 


guards. 


Conſtable. 
7. Alſo it hath been reſolved, that an alderman of Love 
dun, for the like reaſons, is not compellable to be a con- 
ſtable. 2 Haw. 63. F 
8. But it hath been holden, that a captain of the king's 
guards, being preſented to ſerve as conſtable, in purfuance 
of a cuſtom in reſpect of his lands in a town, cannot 
claim this privilege; for that notwithſtanding he is bound 
by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail 
againſt an ancient cuſtom. 2 Haw. 63. of 
Militia man, 9. Bur a perſon ſerving for himſelf as a private man in 
the militia, ſhall during the time of ſuch ſervice be ex- 
empted from the office of conſtable, 2 G. 3. c. 20. /. 76. 
Where there are 10. Yet if ſuch an officer as before mentioned, or a gen- 
ethers ſufficient. tleman of quality who hath no ſuch office, or a practiſing 
phyſician, be choſen conſtable of a town, which hath ſuf- 
ficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it; perhaps he may he relieved by the 
king's bench; but it ſeems that even a cuſtom cannot ex- 
empt fitting perſons from ſerving the office of conſtable, 
where there are not ſufficient beſides them to execute it. 
But theſe points ſeem not to be ſettled. 2 Haw. 63. 


Captain of the 


Dann 11. By the 1. c. 18. /. 11. Every teacher or preacher 
teachers. . . 4 

in holy orders, or pretended holy orders, 'in a congregation 

> tolerated by law, ſhall from the time of his ſubſcription 


and taking the oaths, be exempted from the office of con- 
„ | he 6 

Proſecutors of 12. And by 10 & 11 V. c. 23. f 2, 3. The proſe- 
; cutor of a felon to conviction, or perſon to whom he 


ſhall aſſign the certificate thereof, ſhall be diſcharged from 
the office of conſtable, | | 


13. Inaſmuch as the office of a conſtable is wholly mi- 
niſterial, and no way judicial, it ſeems that he may ap- 
point a deputy to execute a warrant directed to him, when 
by reaſon of fickneſs, abſence, or otherwiſe, he cannot 
do it himſelf; yet it doth not ſeem to be ſettled, that a 
conſtable can make a deputy, without ſome ſpecial cauſe. 
2 Haw. 62. Ae 


And the ſuperior muſt be anſwerable for his deputy, 


Whether he may 
appoint a deputy. 


% 


. upon any miſcarriage; unleſs the deputy is duly allowed | 


and ſworn ;' for then he is conſtable. Mood b. 1. c. 7. 
"Fe g 14. And by 1 V. c. 18. /. 7. If any perſon diſſenting 
. 150 from the church of England, ſhall be choſen conſtable, and 
e ſhall ſcruple to take upon him the office, in regard of the 
. oaths, or any other matter required to be done in reſpect 
of ſuch office ; he may execute it by a ſufficient deputy by 
2 0 5 | | him 
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to be choſen in the leet ; and the high conſtable (proper- 


| Conſt, A. 


Conſtable. 


kim to be provided, to be allowed by ſuch perſons, and in 


ſuch manner, as ſuch officer ſhould have been allowed. 


III. How choſen and ſworn. 


1. It ſeemeth, regularly, that the petty conſtable ought By whom to be 


ly ſo called) in the torn, which is the general leet of the 
whole hundred: and if there be no leet, then that the 
petty conſtable ought to be choſen alſo in the torn. 


But whether they are to be choſen and appointed by : 


the ſuitors in the reſpective courts,” or by the lord or his 
ſteward in the leet, and the ſheriff in his torn, ſeemeth 


not clearly determined. 2 Haw. 62. 


choſen. 


2. But by which of them ſoever they ſhall be choſen By whom to be 


and appointed, it ſeemeth clear, that they are to be ſworn worn. 


and placed in their office, by the lord or his ſteward, or 
by the ſheriff reſpectively, as being judge of the court. 
2 Haw. 62. 


3. Alſo it ſeems certain, that a cuſtom for chuſing a Cuſtom of chu« 


conſtable either way is good; and it ſeems to have been ſins - 


the opinion of the makers of the act of 13& 14 C. 2. 
Hereafter following, that the lords of the courts leet have 
this power of common right, and conſequently the ſheriff 
in his tern, where there is no court leet. 2 Haw. 63. 
Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord or his ſteward in his leet ; but where 


there was no ſuch feudal lord, the ſheriff in his torn had 


the ſwearing and placing of them in: Alſo if there was 
no feudal lord of the hundred, an annual officer was cho- 


ſen, who was to preſide over the whole hundred, who 


was called the high conſtable ; but if the hundred was 


| Feudal, as it often anciently was, then ſuch lord of the 
hundred adminiſtred the office himſelf, x Bac. Abr. 


4 


4. But now the uſual manner is, that the high conſta- Chufing high 


bles of hundreds be choſen either at the ſeſſions, or by confables, 


the greater number of the juſtices of the diviſion z and 


likewiſe that they be ſworn at ſeſſions, or by warrant from 


the ſeſſions; which courſe hath been often allowed and 
commended by the juſtices of aflize, Dalt. c. 28. | 
And the reaſon thereof may be this, as hath been inti- 
mated above; namely, that their office at preſent doth not 


ſo much conſiſt in executing the office of high conſtable | 


as ſuch, as in executing the juſtices precepts, which they 


Aaz may 


2 Wo! 


Petty conſtables 
inted b . I 
1 toghekd ** cipal peace officer, and it 


Where no con- 


1 Conſtable. 
may do for the molt part, whether they be Indeed high 
conſtables or not. n 
5. And moreover, i rom, conſtable, being a prin- 
| xing neceſſary for the preſerva- 
tion of the peace, that every vill ſhould be furniſhed with 
one; the juſtices of the peace have ever ſince the inſtitu- 
tion of their office, taken upon them as conſervators of 
the peace, not only to {wear the petty conſtables, which 
have been choſen at a torn or leet, but alfo to nominate 
and ſwear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or. to take care that ſuch officers are appointed in 
them. And- this power of juſtices of the peace having 
been confirmed by the uninterrupted uſages of many ages, 
ſhall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient authority. And ſome have 
carried this point fo far, as to allow the juſtices at their 
ſeſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 

in his place. 2 Haw. 65. | | 
And in the caſe of K. and Dr Franchard, H. 14G. 2. 
Dr Franchard was choſen conftable of Milburne Port at 
the leet, which immediately adjourned; and he was after- 
wards fworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly fworn, the 

court held this to be a good ſwearing. Str, 1149. 

6. M. 21 C. 2. The juſtices of the county of North- 


ſtable bath been mpten, at their general ſeſions choſe a conftable for Holm- 


by; and for not coming in to take the oath, proceeded 

againſt him. Which proceedings being removed by cer- 

tiorari into the king's bench, it was moved on affidavits 

that there had not been a conſtable there for 50 years be- 
fore, that he might he diſcharged; alledging likewiſe, that 

Holmby was a privileged place, and that all the inhabitants 

were the duke of Yor#s tenants : But the court held, that 

they could not diſcharge him on motion, and ſaid, that 

they muſt determine the matter by action of falſe impri- 
ſonment, or ſome other way; and inclined ſtrongly that 
he could not any way de diſcharged : For, by the court, 
Tho' originally conſtables were choſen in leets, yet the 
conſtable being an officer whoſe duty it is to keep the 
peace, the juſtices may chuſe him in caſes of -necefſity ; 
as in the hamlets about the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was formerly 
but one conſtable, did chuſe five; and it was ruled they 
might do ſo; and they ſeemed to incline,- that tho' for- 
« 5 merly 


Juſtices in feſſtons may diſcharge him, and put in another 


the court, he may be fined; and that if he be abſent, and 
* Have a certain time and place appointed him by the ſheriff 


_ Himſelf, is inſufficient. 2 Haw. 64. | 


Conſtable. 
merly there had been none, yet they might chuſe one if 
they ſhould think it convenient. 1 Bac. Abr. Conſt, A. 
7. However, it is certain, that juſtices of the peace had ere 
power to nominate and ſwear conſtables, on the default of fan. : 
the torn or leet, before the ſtatute of 13 & 14 C. 2. c. 12. 

and therefore, that they have ſuch authority in ſome caſes _ 

not mentioned in that ftatute ; which enacts, that if a 

eonſtable ſhall die, or go out of the pariſh, any two juſ- 

tices may make and ſwear a new one, until the lord ſhall 
hold a leet, or till the next ſeſſions, who ſhall approve of 

the officer fo made and ſworn, or appoint another: and ' 
if any officer ſhall continue above a year in his office, the 


till the lord ſhall hold a court as aforefaid. 2 Haw. 65. 
13 & T0 12. 1. 

8. And'it ſeems to be clear at this day, that the king's Mandamus te 
bench hath power by mandamus to compel the court or anten the 

to forear a conſtable duly choſen. 2 Haw. 65. gale. 

9. Conſtables: lawfully choſen, if they ſhall refuſe to Conſtable refu- 
be ſworn, a juſtice of the peace may bind them over to ſias to be ſworn, 
the aſſiſes or ſeſſions (there to be indicted). Dalt. c. 28. 
10. But it ſeemeth that the ſheriff, or ſteward of the How puniſhed. 
Feet, cannot lawfully commit them for ſuch refuſal, with- 
ont more; but it is ſaid, that if the party be prefent in 


or ſteward, for the taking of the oath before a juftice of 
the peace, and have alfo expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
fuſed to take it accordingly, he may be amerced: alſo it 
ſeems, that in either cafe he may be indicted (A) either at 
the aſſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ments, and in all indictments for ſuch refuſal, ſpecially 
and expreſly to ſet forth the manner of every ſuch elec- 
tion, appointment, notice, and refuſal, and before whom 
the court was holden : and it hath been adjudged, that it 
is infufficient” to ſay in general, that the party was duly 
elected, or lawfully elected, or that he had notice, with- 
out ſetting forth the ſpecial circumſtances thereof. Alſo 
it is faid to have been adjudged, that an indictment .for 
not finding a ſufficient perſon to ſerve the office of con - 
ſtable, without ſhewing that the party refuſed to ſerve it 


11. There is a long form of a conſtable's oath-in Dal- Conftable's 
ton, which is adopted by Mr. Barlow, exprefling his duty 
in many inſtances; but as that form nevertheleſs doth not 
| A a 3 contain 
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Oaths of allegi- 
ance and ſupre- ta 


Macy. 


Conſtable a con- 


ſervator of the 
Peace. a 


preſence. 


But not when be 


18 abſent, 


Subordigate to 


the juſtices of 
the peace. 


. 


May commit for 
an affray in his 


Conſtable. 

contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli- 
gible (as no particular form is directed by any ſtatute) to 
ſwear him (B) to the due execution of his office in gene- 
ral, than to deſcend to thoſe. particulars; leſt by mention- 
ing ſome parts of his duty, and not. others, he may be 
induced to think, that thoſe others are not ſo neceſſary. 
I2.-By the 1 G. ft, 2. c. 13. High conſtables are to 
ke the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices ; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation ; and petty. conſtables are exempted- both 
from the one and from the other. 


IV. His power as à conſervator of the peace. 


1. Every high and petty conſtable are by the common 
law conſervators of the peace, 2 Haw. 33. Crom. 6. 


2. And therefore if any man ſhall make an affray or 


aſſault upon another in the preſence of the conſtable, or 


ſhall threaten to kill, beat, or hurt another, or ſhall be 
in a fury ready to break the peace; the conſtable may 
commit him to the ſtocks, or other ſafe cuſtody for the 
preſent, and after may carry him before a juſtice, or to 
gaol, until he ſhall find ſurety for the peace, which ſurety 
the conſtable himſelf may alſo take by obligation, to be 
ſealed and delivered to the king's uſe, and if the party 
will not find ſurety to the conſtable, he may impriſon 
the party until he ſhall do it. Dalt. c. 1. N | 

3. But he may not require ſurety of the peace, unleſs 
the offence be upon his own view, and not if it be com- 
mitted out of his ſight; for he cannot take any man's 
oath that he is afraid of death, becauſe he is not a judge 
of record; which is the reaſon that an obligation taken 
by him, ſhall be in his own name, and not in the king's 
name; and the ſame ſhall be certified at the ſeſſions of 
the peace. Cro. Eliz. 375, 376. | Oe 


V. His duty as a ſubordinate officer to juſtices of \ | 
the peace. IS F 
| * : 2 5 
It hath been d holden, that the conſtable is the 


proper officer to a juſtice of the peace, and bound to exe- 
cute his warrants; and therefore it hath been reſolved, 


that where a ſtatute authorizes a juſtice of the peace to 


convict 


rr „ &. 


th 80 
Conſtable. 


convict a man of a crime, and to levy the penalty by 5 


warrant of diſtreſs, without ſaying to whom ſuch warrant 
ſhall be directed, or by whom it ſhall be executed, the 
conſtable is the proper officer to ſerve ſuch warrant, and 
indictable for diſobeying it. 2 Haw. 262. 


VI. His indemnity and protection in his office. 


thing done by virtue of his office; he, and alfo all others 
which in his aid, or by his command, ſhall do any thing 
concerning his office, may plead the general iſſue, and 
give the ſpecial matter in evidence, and if he recovers, he 
ſhall have double coſts. . 7 J. c. 5 


1. If an action is brought againſt a conſtable, for any Double cott. 


2. And ſuch action ſhall be laid in the county where Proper county. 


the ſact was committed, and not elſewhere. 21 F. c. 12. 


3. Formerly the conſtable was bound to take notice of No action if he 


the juriſdiction of the juſtice; inſomuch that if the juſtice money W 8 
iſſued a warrant in any matter wherein he had no juriſ- 


. diction, the conſtable was puniſhable for the execution of 


2 *% now, by the ſtatute of 24 G. 2. c. 44. it is en- 
„ | | 
That no action ſhall be brought againſt any conſtable, 
or other perſon acting by his order, and in his aid, for 
any thing done in obedience to the warrant of a juſtice 
of the peace, until demand hath been made, or left at 
the uſual place of his abode, by the party, or by his attor- 
ney, in writing, ſigned by the party demanding the ſame, 
of the peruſal and copy of ſuch warrant, and the ſame 
hath been refuſed or neglected for ſix days after ſuch de- 
mand: and if after compliance therewith, any ſuch action 
ſhall be brought, without making the juſtice who ſigned 
ſuch warrant defendant, on producing and proving ſuch 
warrant at the trial, the jury ſhall give their verdict for 
the defendant, notwithſtanding any defect of juriſdiftion 
in the juſtice, And if ſuch action be brought jointly 
againſt the juſtice and conſtable ; on proof of ſuch war- 
rant, the jury ſhall find for the conſtable, notwithſtand- 
ing ſuch defect of juriſdiction as aforeſaid ; and if the 
verdict. be given againſt the juſtice, the plaintiff ſhall 
recover his coſts againſt him, to be taxed in ſuch man- 
ner by the proper officer, as to include ſuch coſts as 
the plaintiff is liable to pay to ſuch defendant, for whom 
ſuch verdict ſhall be found as aforeſaid. /. 6. | 
Note; By this it ſeemeth, that the conſtable ought | 
not to return the warrant to the juſtice, but to keep it 
for his own juſtification ; for he cannot grant to the party 
Aa 4 | tho 


% ke ad a 


_ Eonſtable; 


+ the peruſal of the warrant, unleſs he hath it: but he muſt | hz 
certify to the juſtice what he hath done in the execution th 
| ; 1 "6 -* * ing = a 7 w 
Vo gien but 4. And no action ought againſt any con- 
* _—— ſtable, but within fix months after the act committed, 
* 24 G. 2. c. 44. /. 8. 5 * 
Conftable af. 5. And if the conſtable is aſſaulted in the execution of 
faulted need not his office, he need not go back to the wall, as private 


go beck tp the perſons ought to do: and if in the ſtriving together, the 


hp, of 


c 
> conſtable kills the aſſailant, it is no felony ; but if the 
. " conſtable is killed, it ſhall be conſtrued premeditated mur- 
* der. Hale Pl. 37. 1 H. H. 457. FT 
| 16 VII. Concerning the expences of his office. 
\ A Charges of ma- I. By the 27 G. 2. c. 20. The conftable executing a 
in king diſtreſs, juſtice's warrant, for levying a penalty, or other ſum of 
q Il} 1 ; 2 directed by an act of parliament, by diftreſs, may 
_ 1. ded his own reafonable charges of taking, keeping, 
| J | | and felling the goods diſtrained; returning the overplus 
hy i | = on demand, after ſuch penalty or ſum of money and 
Wits Ne Charges deducted. e : 
[47% 4 Charges o con- 2. A perſon committed to gaol, for any miſdemeanor, 
+ (KAR 22 5 85 ſhall bear his own charges (if able) for conveying or ſend- 
| KIRK : ing him to the faid gaol, and the charges of thoſe that 
1 0 1} guard him thither ; and if he ſhall refuſe at the time of 
commitment to defray the fame, or ſhall not then pay 
% the ſame, the juſtice committing him, ſhall by warrant 
| {188 to the high or petty conſtable where the perſon ſhall inha- 


bit, or from whence he ſhall be committed, or where he 
ſhall have any goods within the county, order ſo much 
to be ſold thereof, as by his diſcretion ſhall ſatisfy the 
ſame; the appraiſement to be made by four honeſt inha- 
bitants. 3 J. c. 10. , 1. 

And if he have not money nor goods within the county, 
ſufficient to bear the charges of himſelf and of thoſe who 
convey him to the gaol, or houſe of correction, the con- 
ſtable may make application to a juſtice, who may upon 
. oath examine into and aſcertain the reaſonable expences, 
and ſhall by his warrant (without fee) order the treaſurer 
to pay the ſame; except in Middleſex, where the ſame 
ſhall be paid by the overſeers of the pariſh where the per- 
ſon was apprehended. 27 G. 2. c. 3. | = 

3. And by the 13& 14 C. 2. c. 12. it is enacted, that 
whereas conſtables may be at great charge in relieving, 
e with paſſes, and in carrying rogues, vagabonds, 
and ſturdy beggars to the houſe of correction, and 

| hs | have 


* 


Conſtable. 

have no power to make rates to reimburſe themſelves; 
therefore the ſaid conſtables, together with the church- 
wardens and overſeers, and other inhabitants ſhall make 


2 rate in like manner as the poor rate by the 45 El. c. 2. 


which being confirmed under the hands and ſeals of two 
juſtices, may be levied by diſtreſs. 


Mr. Nelſon and Mr. Shaw ſay, that this rate may be 


made for the purpoſe abovementioned, and for other pariſh. 


charges; and direct five different forms of inftruments to 
compel the payment thereof, ſetting forth therein gene- 


rally, that- the rates are to be made and levied for reim- 


burſing the conſtable's neceſſary charges in the execution 


of his office. But there ſeems to be no ſuch power given 
by the ſtatute; for it is limited to expences about vagrants 
only; and even that ſeems to be rendred uſeleſs, by the 


vagrant act of 17 G. 2. which orders the ſaid expences to 


be paid out of the general county rate. 


Neither is any ſuch power given by any other ſtatute 3 


which indeed is hard upon the conſtable. R is but rea- 
fonable, that the juſtices ſhould have power given by ſome 
act of parliament, to allow to che conſtable in all caſes, a 
competent ſatisfaction for his trouble: for there ſeemeth 


to be no cauſe, why a conſtable who bath himſelf been 


guilty of no erime, ſhould be at much trouble and ex- 
pence about thoſe who have, and have no compenſation 
W ir 4 3,v! WENN 


II. Concerning bis. account and remboal from Bir 
office. | | 


1. The high conſtables ſhall, at the general or quarter Account, 


ſeſſions, if thereunto required, account for the general 


county rate by them received; on pain of being commit- 
ted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 


ſaid court, on the like pain: And all their accounts and 
vouchers ſhall, after having been paſſed at the ſaid ſeſ- 


ſions, be depoſited with the clerk of the peace, to be kept 


amongſt the records, and inſpected by any juſtice without 
fee. 12 G. 2. c. 29. f. 8. 51 


2. And in ſuch manner as conſtables are to be choſen, emol. 


in the ſame manner, and by the like authority are they 
to be removed; ſo as if there ſhall be cauſe to remove and 
put an high conſtable from his place, it hath not been 


thought fit, that any one or two juſtices ſhould do it 


upon their diſcretion, but that it ſhould be done by the 
greater part of the juſtices of that diviſion, and that for 


fome 
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8. 


Conſtable. 
ſome juſt cauſe; or elſe that it be done at the ſeſſions. 
Dal. Co 28. „ 4 ; | 


And it ſeems clear, that the ſheriff or ſteward of the 


leet, having power to place a conſtable in his office, have 
by conſequence a power of removing him. 2 Haw. 63. 
And alſo the juſtices of the peace have always uſed, for 


good cauſe, to diſplace all fuch conſtables, as have been 


choſen and ſworn by them. 2 Haw. 65. 


And by the 13& 14 C. 2. c. 12. If a conſtable ſhall 


continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord 
ſhall hold a leet. /. 15. Fc ts ef 
And if the court, or other judge, ſhall refuſe to diſ- 
charge a conſtable, the king's bench may compel them 
by mandamus. 2 Haw. 65, 8 


A. Indictment for not taking the office. 


1 & HE jurors for our lord the king upon their oath preſent, 
1 that A. O. late of =———— in the townſhip f 
in the ſaid county, yeoman, on the day f — in the 
—— year of the reign 7 and long before, and always 
after until the day of t 
and is an inhabitant and reſiding within the townſhip of 
— aforeſaid in the county aforeſaid, and an able perſon 
to ſerve the Ge of conſtable for the ſame totunſbip; and he 
the ſaid A. O. on the ſaid —— day 0 in the year 
a N in the townſhip aforeſaid, at the court leet of ., 
d of the manor o aforeſaid, holden before A. S. gen- 
tleman, ſteward of the 2 court, by the ſuitors of the ſaid 
court, was elected and choſen, according to the ancient cuſtom 
of chuſing conflables for the ſaid townſhip, for one year from 
thence next following, to do and execute all and ſingular thoſe 
things which. belong to the office of conſtable ; [or otherwiſe 
as the cuſtom ſhall be for chuſing conſtables :] and that 
the ſaid A. O. afterwards, to wit, an the — day of 
— in the year aforeſaid, at the townſhip of | 
aforeſaid, had due notice given to him by A. B. bailiff of the 
aforeſaid manor, of his being ſo elected and choſen conſtable 
as _—_— and then and there was by him the ſaid A. B. 
required to appear before J. P. eſquire, then and yet one of 


his majeſly's juſtices aſſigned to keep the peace within the ſaid 


county, and alſa to hear and determine divers felonies, treſ- 
paſſes and other miſdemeanors in the ſaid county committed, 
on the ſaid —— day of in the year aforeſaid, to take 
his oath for the due executing the ſaid office of conſtable for 
the ſame townſhip, according to the duty of that office 3 _ 3 

Kt EF * gi 


preferring. of this indittment, was 
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Conſtable. 


theleſs the ſaid A. O. his duty in that behalf not regarding, 
but contriving and intending whally to neglett to ſerve the 
aid offiice of conſtable, after he the ſaid A. O. Was ſo elected 
and choſen into the ſaid office as aforeſaid, to wit, an the ſaid 


— day'0 —— in the year aforeſaid, and continually 


afterwards until the day of taking this inquiſition, at the 
townſhip aforeſaid in the county aforeſaid, unlawfully and con- 
temptuouſly did refuſe, and ftill doth refuſe, to take his ſaid 
oath for the due executing the ſaid office of conſtable, and in 
any wiſe to execute the ſame office, to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and to the evil 
example of all others in the like caſe offending, and againſt the 
peace of our ſaid lord the king. e 15 


B. Conſtable's Oath. 


V 0 U Hall well and truly ſerve our ſovereign lord the 


king, [and the lord of this leet, if ſworn in a court 
leet] in the office of conſtable, for the townſhip of for the 
year enſuing Cor, until you ſhall be lawfully diſcharged there- 
rom; or, until another ſhall be ſworn in your place :] You 
ſpall well and truly do and execute all things belonging to the 
ſaid. office, according to the beſt of your ſæill and knowledge : 
So help you god, {Xx | G3 


Conviction, 
T HE power of a juſtice of the peace is in reſtraint 
: of the common law, and in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char- 
ter, that a man ſhall be tried by his equals; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. Therefore generally nothing ſhall 
be preſumed in fayour of the office of a juſtice of the peace; 
but the intendment will be againſt it. Therefore where 
2 ſpecial power is given to a juſtice of the peace by a& of 
parliament. to convict an offender in a ſummary manner, 
without a trial by jury, it muſt appear that he hath ſtrictly 
purſued that power; otherwiſe the common law will 
break in upon him, and level all his proceedings. There- 
fore where a trial by jury is diſpenſed withal, yet he muſt 
proceed nevertheleſs according to the courſe of the com- 
mon law in trials by juries, and conſider himſelf only as. 
VA | © conſtitut 
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Con biction. 
conftituted in the place both of judge and jury. There- 
fore there muſt be an information or charge againſt a per- 
fon ; then he muſt be ſummoned or have notice of ſuch 
charge, and have. an opportunity to make his defence; 
and the evidence againſt him muſt be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth 
otherwiſe; then, if the perſon is found guilty, there 
muſt be 2 conviction, judgment, and execution, all ac- 
eording to the courſe of the common law, directed and in- 
fluenced by the ſpecial authority given by ſtatute; and in 
the conchifion, there muſt be a record of the whole pro- 
ceedings, wherein the juſtice muſt ſet forth the particular 


manner and circumſtances, ſo as if he ſhall be called to 


account for the ſame by a ſuperior court, it may appear 
that he hath conformed to the law, and not exceeded the 
bounds preſcribed to his juriſdiction. 

+ The difficulty of drawing up a conviction in due form, 
bath induced the legiſlature to inſtitute a more apt and 
eompendious' method in divers inftances ; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 
be made more general. Theſe ſummary forms. of con- 
victions, which are ſpecially directed by act of parliament, 


are interſperſed throughout this book under the titles to 


which they do reſpectively belong. EE TEE 
Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 


ſcriptive form of words directed by any act of parliament) 


are likewiſe drawn forth at length under divers titles; 
particularly, concerning ſueh matters as have been often 
controverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatneſs 
of the- offenders; as in- caſes of riots, foreible entries, deer 
ſtealing, and ſuch like. z 

It remaineth, under this title, to infert one general 
precedent or form of conviction for the whole; which 
may be to the effect following: | | 


General form of conviction. 
Weſtmorland. E it remembred, that on th day 


7 ly the grace of gad, of Great Britain, France and 
eland, king, defender of the faith, and fo forth, at——— 
in the county 0 aforeſard, A. I. / cometh before 
me I. P. efquire, one of the juſtices of our ſaid lord the king, 
aſſigned to keep the peace of our ſaid lord the king in the ſaid 
county, and alſo to hear and determine divers felonies, ale, 


e e . 4 2 


of — in the jear of the reign. 


—_— 


Con viction. 
and other miſdemeanors in the ſaid county committed, [reſuling 
near o the place where the offence herein after mentioned won 
committed; or as the ſtatute requires] aud giveth me the ſaid 


| Juſtice to under/iand and be informed, that one A. O. of —— 


in the ſaid county, yeoman, on of ——nw 
pa/t, at. in the ſaid county, did | here ſet forth the fact, 
in the words of the r near ee be] againſt the 
m of the ſtatute in fuch caſe made and provided: And af- 
3 upon the aforeſaid———any of ———in the year 
oreſaid, at———— aforeſaid, in the county aforeſaid, he the 
it A. O. after being duly ſummoned 2 10 behalf before 
me the juſtice aforeſaid. appeareth and is preſent, in order 10 
make his defence againſt the ſaid charge contained in the fard 
informatiath, and having heard the ſame, he the ſaid A. O. is 


7 
aſked by me the ſaid juſtice, if he can ſay any thing {or rene 


why he the ſaid A. O. ſhould not be convicted o 


the 
above charged upon him in form aforeſaid ; 4 pleadeth tha 
he is not guilty of the ſaid offence. Nevertheleſs, on the=— 


day of —— aforeſaid, in the year aforeſaid, at==—_—_—_aforeſaid 


in the county aforeſaid, one credible witneſs, to wit, A. W. 


0 yeoman, cometh before me the juſtice aforeſaid, and be- 
7 me the ſame juſtice upon his cath on the holy goſpel to bum 
then and there by me the juſtice aforeſaid adminiſtred, depaſeth, 
fweareth, and on his oath aforeſaid affirmeth and ſaith, that 
the aforeſaid A. O. on ibe 4. 
year aforeſad, at————gforeſaid, in the county aforeſaid, 
did [here again ſet forth the fact, or ſo much thereof as 
is ſufficient to convict the offender] Aud thereapon the 
afareſaid A. O. the——deay ofc 
afareſaid, before me the juſtice aforeſaid, by the oath of one 


credible witneſs aforeſaid, according to the form of the flatute 
ofareſaid is convified ; and for his offence aforeſaid hath for- | 


cited the ſum of ———of lawful money of Great Britain, 
ta be diſtributed as the ſtatute aforeſaid doth direct. In wit- 
neſs wheresf, I the faid juſtice to this preſent record S. the 
conviction as . bave ſet my hand and ſeal at | 
aforeſaid, in the county aforeſaid, the day and year firft above- 


i | | nc belly tf-. 
If he confeſſes the fact then ſay, And becauſe the ſaid 
A. O. bath nothing to ſay, nor can ſay any thing in his own 


defence touching and concerning the premiſſes aferejaid, but deth 
F his own accord freely and voluntarily acknowledge and 
confeſi all and ſmgular the ſaid premiſſes to be true, in man- 

ner and form as the ſame are charged upon him in tht ſaid in- 

formation ; and becauſe all and ſingular the premises being 
beard and fully underſtood by me the ſaid juſtice, it manifeſtly 

appears to m—— Or, if the party hath been ſummoned, 

I | and 


* 


day of ———aforeſaid, in the 


aforeſaid, in the year 


CTonpittlon 


and doth not appear, then ſay, bereupon, on * ſaid | 


may of-——in the year "aforeſaid, at——aforeſaid;. in 
the county emit, he the ſaid 4. G. Was Py om in 
this behalf, ta appear . before me, in order to make his defence 
againſt the ſaid charge contained in the ſaid information, but 
the ſaid A. O. doth neglect to appear before me, and doth not 


appear, nor make any defence againſt the ſaid charge as afore- . 


faid : Therefore I the ſaid juſtice, on the ſaid— day of —— 
in the year aforeſaid, at aforeſaid, in the county afore- 
ſaid, do proceed to examine into the truth of the ſaid com- 
plaint; And A. W. 2 credible _— cometh be- 
fore me the juſtice aforeſaid, and before me the ſame juſtice 
upon his oath, &c. W | 

Cometh before me] A conviction ought to be in the pre- 
ſent tenſe, and not in the time paſt. L. Raym. 1376, 
Str. 608. Roberts's caſe. 80 


a And giveth me to underſtand and be informed] A conviction 
ought to be on an information or complaint. precedent, 


M. 11 V. K. and Fuller. L. Raym. 510. 


That one A. O. of — in the ſaid county, yeoman, &c.] 
All acts which ſubject men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 
ought to be taken ſtrictly; and the court of king's bench 
will require, that it do. appear upon the face of ſuch pro- 
ceedings, that the fact was an offence within the act, and 
that the juſtices have proceeded accordingly. M. 1 An. 
K. and Chandler, 1 Salk. 578. L. Raym. 581. 
Therefore the particular manner of the offence ought to 
be ſet'forth. Thus in the caſe of ſwearing, before the 
legiſlature by the act of the 19 G. 2. had directed a ſum- 
-mary form of words, for the conviction, it was required 
not only to ſet forth that the perſon had curſed or ſworn 
in general, but the particular oaths and curſes were to be 
et forth, that the court might judge thereupon, whether 
they were indeed oaths and curſes or not, H. 8 G. K. 
and Sparling. Str. 497. n 
And in the caſe of K. and Roberts, M. 11G: which 
Was a conviction for ſwearing 150 oaths in theſe words 


by god, and curſing 150 curſes in theſe words god damn 


you, this matter was carried ſo far, that it was inſiſted 
this was not ſufficient, but that the oaths and curſes ought 
to have been {ſet forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, the 
court held the conviction good. Str. 608. L. Raym, 
I 376. | | 
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Con viction. 
And it ſeemeth, that a conviction on a penal ſtatute 
ought expreſly to ſhew, that the defendant is not within 
any of its proviſoes ; for ſince no plea can be admitted to 


ſuch a conviction, and the defendant can have no reme- 
dy againſt it, but from an exception to ſome defect ap- 


pearing in the face of it, and all the proceedings are in a 
ſummary manner, it is but reaſonable that ſuch a convic-_ 
tion ſhould have the higheſt certainty, and ſatisfy the 

court, that the defendant had no ſuch matter in his fa- 


vour, as the ſtatute itſelf allows him to plead. 2 Haw. 250. 

But in the caſe of K. and Ford, T. 9 G. There was a 
conviction on the 3 C. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act there is 
a proviſggo exempt perſons who have been puniſhed by 
the former law of the 5 & 6 Ed. 6. c. 25. and therefore 
it ſhould have been ſaid, he had not been proceeded 
againſt upon that act: But by the court, That coming 
in by way of proviſo, he ſhould have inſiſted on it in his 
defence; it appears he was aſked what he had to ſay, and 
therefore we may reaſonably preſume he had no ſuch de- 


fence to make. And the conviction was confirmed. 


Str. 555. | 111 n 

And in the caſe of K. and Bryan, M. 12 G. 2. The 
defendant was convicted on the gin act; and an exception 
was taken, that there was no averment, that it was not 


ſold to be uſed in medicine: and the caſes on the game 


act were mentioned, where in convictions it is neceſſary 
to exclude all the qualifications for killing game. On the 
other hand, it was inſiſted, that the reaſon of that was, 


becauſe thoſe were in the enacting clauſe, whereas this 


about medicine comes in by way of proviſo, and is by 
way of defence to be ſhewn on the defendant's part: And 
for that purpoſe was cited, M. 11 G. K. and Theed; 
where in a conviction for obſtructing an exciſe officer on 
the 8 An. c. q. it was objected, that it not being averred 


to be in the day, it ſhould have been ſhewn that there 


was a conſtable preſent, which is made neceſlary in the 
night; but was held to be well, and its being in the 


night, ſhould have been ſhewn on the defendant's part. 


And by the court, This is brought within the general 
enacting clauſe : and the true diſtinction is, where the 


extenuation comes in by way of proviſo or exception. 


And the conviction was confirmed. Str. 1101. 
Being duly ſummoned] T. 11 C. X. and Venables. The 
court were unanimouſly of opinion, that the party ought 


to be heard, and for that purpoſe ought to be ſummoned 
in fact; and that if the juſtices proceeded againſt a perſon 


without 


__ Conviction 
without ſummoning him, it would be a miſdemeanor" in & 
them, for which an information would lie. L. Raym, 


WE + n C : 
1 - "And in che caſe of K. and Allingion, H. 12 C. On affi- 
1 davit that no ſummons was had, the court granted an i 
1 information ugainſt the juſtice who made the conviction. T 
1 n | * * 1 
1 | . 66. X. and Jobaſon. The defendant was convicted =; 
(i081 {1 + for keeping a gun. And exception was taken, that there k 
1 5 a was not a r&aſorable ſummons; for it was made to appear 
_ 11: 1 the ſame day, which might be impoſſible upon account of 
1 the diſtance, or the ſummons being ſerved late, and his V 
1 ſ r witneſſes might not be got together on ſo ſhort a warning: © 
IE: il . then it was to appear ar the pariſh aforeſaid, hays there k 
1 were two patiſhes mentioned before; ſo the might | 
„ have gone to one, whilſt they were convicting him at the h 
1 other. It was anſwered, that the defendant appeared at 8 
the time, and made defence; ſo that cures all defects in 1 


the ſummons. And by the court, The anſwer is right. 


Stra. 261. | | | i 
H. 46G. K. and Simpſon. The defendant was cbnvicted 
for deer ſtealing; and the conviction ſet forth, that he had 7 
been ſummoned to appear before the juſtices, but it did not 1 
appear he ever was before them. Exception was taken to 7 
this, that as no appeal lies in this caſe, the juſtices ſhould 
not have proceeded in the abſence of the party, eſpecially 1 
where it may end in à corporal puniſhment as it may do t 
here fot à want of a diſtreſs. And at another day, on 5 
conſideration, Parker C. J. delivered the reſolution of the | 
coutt : We are all of opinion, the offendet may be con- | 
victed, without appearing. The ſtatute is filent as to the 8 
method of proceeding, and the law of England, it is true, 
in point of natural juſtice, always requires the party 1 
charged with any offence, to be heard before he be con- e 
demned in judgment; but that rule muſt have this ex- j 
ception, wnleſs it is through his own default ; were it 
otherwiſe, every criminal might avoid conviction. Sry. 44. 
But, generally, it is not neceſſary to ſet forth the ſum- 
mont in the condic tion; for although no ſummons is ſet 
forth, yet che court will intend one: but where a ſum- 1 
mons is ſet forth, and that fummons appears to be irre- 
gular, che court will quaſh the conviftion, there bei , 
then no room to intend any other ſummons. 11 G. X. | 


and Venables, Seſſ. C. V. 1. 216. L. Raym. 1405. 


One credible witneſs, to wit, A. W. of ————yorman] 
It is requiſite to name the witneſs, that it may appear he 
| : | is 


ST _ 
is not the ſame perſon who was the informer ; for an in- 
former who hath a ſhare of the penalty, is never allowed 
to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpe- 
cially ſo direct it. | | | 

\ On bis oath aforeſ#id affirmeth and ſaith] In all convic- 


tions, being in the nature of judgments, the whole evi- 


dence ought to be ſet forth, or at leaſt ſo much thereof as 


is ſufficient to warrant the conviction ; that the court of 


king's bench may judge of the ſufficiency thereof : but 


_ etherwiſe it is in orders,” which are authoritative. And 


ſo it was laid down in the caſe of K. and Floyd, MH. 8 G. 2. 
which was thus; A motion was made to quaſh an order 
of ſeſſions, made under the ſtatute of the 1 V. c. 21. J. 6. 


hereby the defendant was adjudged guilty upon full proof 
of the charge againſt Him, and that he be diſcharged from 


his office of clerk of the peace, upon the objection that the 
eyidence is not ſet, out; But it was adjudged' after conſi- 


deration, that this was an order, and therefore the evi- 


dence need not be ſhewn; but that it would be otherwiſe 
if it was a conviction. Andr. 82. Str. 996. : 
M. 5 G. 2. K. and Theed. A conviction on the candle 


act was quaſhed, becauſe the evidence was not ſet out; 


it being only alledged, that the offence was fully and duly 
proved. Str. 919. Andr. 84. | 

T. 6 G. K. and Baker, A conviction for taking pil- 
chards, againſt the form of the ſtatute quaſhed ; becauſe 
the witneſs ſwears generally that the defendant is grilty of 


the premiſſes, and that is taking upon himfelf to ſwear the 


z 


law. Str. 316. 1 | 
M. 11 V. K. and Fuller. A conviction ought to be 
certain, and not taken upon collection. L. Raym. 5 10. 


And for hir offence aforeſaid hath forfeited) H. 3 G. 2. 


X. and Hawks. A conviction for killir g a deer was quaſh- 
ed, becauſe it was only 
judgment of forfeiture. Str. 858. 


To be diftributed as the flatute aforeſaid doth dive] A. 


9 An. K. and Barret. A conviction for deer ſtealing did 


ſet forth, that —— he is convicted, and ſhall forfeit 301. 
according to the form of the ſtatute, without making a diſtri- 


- bution, which ought to be 101. to the informer, 101. to 


the party grieved, and 101. to the poor. But by the court, 
This is well enough; for by the ſtatute he is only to for- 
eit in caſe he has goods, which is conditional, and not 


abſolute. 1 Salk. 383. 


he is convicted, without any 
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Buying corn in 
the ſheaf with - 
out ng; 


Penalty of ſel- 
ling otherwiſe 
than by Win- 
cheſter meaſure, 


Further penalty. 


| * 
Conviction. 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted by 
the king's bench, before or after conviction, to ſtay the 
Juſtice from proceeding ; for without doubt if the defen- 
dant have but a colour of title, the juſtices have no juriſ- 
diction in the cauſe, as where the defendant was convicted 
for cutting trees, where he had a right of common. L. 
Raym. 901. 


— 


—— 


— 
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For the foreſtalling, ingroſſing, or regrating of 
corn; ſee title Fozeſtalling. 
For the licenſing badgers of corn; ſee title 
© Badgers. 


I. The meaſure of corn. | 
II. Cutting corn growing, or burning facks of corn. 
TIT. Exportation of corn. 

V. Importation of corn. 58 - 


I. The meaſure of corn, 
I. ©. he buy or ſell corn in the ſheaf, before it is threſhed 


and meaſured, is againſt the common law of Eng- 
land; and the reaſon thereof ſeemeth to be, for that by 
ſuch "ſale the market is in effect foreſtalled. 3 Int. 197. 
2. If any perſon ſhall fell corn otherwiſe an by Min- 
cheſter meaſure, ſealed and ſtricken by the brim, he ſhall 
forfeit 40s. on conviction before one juſtice, on the oath 
of one witneſs; to be levied by the churchwardens and 
overſeers, or ſome of them, to the uſe of the poor, by 
diſtreſs and ſale. In default of diſtreſs, impriſonment till 
paid. 22 C. 2. c. 8. /. 2. 
And if any * or other head officer, ſhall know- 
ingly permit the ſame, he ſhall, upon conviction thereof 


at the county ſeſſions, forfeit 51. half to the proſecutor, 
and half to the poor, by diſtreſs and ſale; for want of di- 


ſtreſs, to be impriſoned by warrant of the juſtices, till 

payment be made. /. 3. 
3. And moreover, every perſon who ſhall ſell or buy 
corn, without nn being chereunto required, or in 
2 > any 
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Corn. 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, he 
ſhall, beſide the penalty of that act, forfeit all the corn fo 
bought or ſold, or the value thereof, to the party com- 
plainmg. 22 & 23 C. 2. c. 12. .. 2. | 
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And on complaint made to a juſtice of the peace, that 


corn hath been bought, ſold, or delivered contrary to this 


act, the proof ſhall lie upon the defendant, to make it ap- 


pear by the oath of one witneſs, that he ſold or bought the 
ſame lawfully ; wherein if he ſhall fail, he ſhall forfeit as 


is ſaid before, to be levied by diſtreſs and ſale; which 


ſhall by the juftice be diſtributed, half to the poor, and 
half to the informer. 22 & 23 C. 2. c. 12. |. 3. 

4. But notwithſtanding all the ſtatutes that have been 
made, for the uniformity of meaſures throughout the realm, 


yet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another. 


regularly, a cuſtom or preſcription againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cu- 
ſtom beyond all memory, and uſed without any viſible in- 
terruption. Barl. 578. 15 | 


Difference of 


meaſures, 


And altho* 


IT. Cutting corn growing, or burning ſlacks of corn. 


1. Every perſon who ſhall unlawfully cut or take away 


any corn or grain growing, being convicted thereof by 


confeſſion, or oath of one witneſs, before one juſtice, ſhall 


Cutting cor 


growing . 


for the firſt offence pay ſuch damages as the juſtice ſhall - 


appoint : and if the juſtice ſhall think him not able or 
ſufficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, 
or where the party is apprehended, to be whipped; and 
for my other offence he ſhall in like manner be whip- 
ped. I 


Juſtice, till he conform. 43 El. c. 7. | . 
But if he cut it at one time, and then come again at 
another time and take it away, it is felony. 
2. If any perſon ſhall in the night time, maliciouſſy 
and wilfully burn or cauſe to be burnt, any rick or ſtack 
of corn, he ſhall be guilty of felony: but to avoid judg- 


ment of death, he may make his election to be tranſported 


he conſtable refuſing, ſhall be committed by the 


1 Haw. 93. 
Burning corsa 
in the night, 


for ſeven years. And three juſtices (1 Q:) may determine 


the fame. 22 &f IT V2; ©5904. 7 
3. But by the 9 G. c. 22. commonly called the Black 


act, which is inſerted more at large in the title of that 


B b 2 name 


Burning by nicbt 


or day. 


1 r 
=_ | 
name, If any perſon ſhall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of 
clergy. / 


0 And the hundred ſhall anſwer the damages, not exceed- 


Feen 5 5 31 
_— if 5 perſon mall apprehend, or cauſe to be con- 
victed, ſuch offender, and ſhall be killed, or wounded fa 
as to loſe an eye, or the uſe of any limb, in apprehendi 
or indeayouring to apprehend ſuch offender on — — 
thereof at the ſeſſions, and certificate thereof from thence, 


the ſheriff ſhall pay to the perſon intitled the ſum of 50 J. 
in 30 days, to be repaid to him out of the treaſury. .. 12. 


III. Expartation of corn, 


The king may 1. The king may at any time, by proclamation, pro- 
provider 27 P19- hibit-the exportation of corn generally, or out of any ſpe- 
; cial ports by name, for ſuch time as ſhall be therein li- 
mited.. 1 FJ. c. 28. . | 


1 


4.27. . 
Duty on export - 2. No duty or ſubſidy whatſoever ſhall be paid on the 


tion taken off. 0 


exportation of wheat, rye, barley, malt, beans, A 
or — grain, bread, biſcuit, or meal. 11 C 12 155 
fo 20. /. 4. „ | 
Bounty on ex- 3. But when malt or barley are at or under 24 8. aquar- 
1 ter, rye 32 8. wheat 48s. every perſon exporting the ſame 
in Exglifb ſhipping, ſhall have from the officers of the cuſ- 
toms, for every quarter of barley or malt exported (ground 
or unground) 28. 6d. of rye 3s. 6d. of wheat 5s. 1 W. 
e. 12. And of wheat t 5 8. 5 An. c. 29. f. 15. 
And by. 5 An. c. 8. art. 6. & ch. 29. /. 10. when oats 
do not exceed 158. a quarter, a bounty of 28. 6d. a 
. quarter ſhall be paid for oatmeal exported. 
Penalty of hin- 4. And if any perſon ſhall wilfully and maliciouſly beat, 
en export" wound, or uſe any other violence to any perſon, with in- 
tent to hinder him from buying corn in any market or 
other place; or ſhall unlawfully top or ſeize upon an 
waggon, cart, or other carriage, or horſe, loaded wi 
wheat, flour, mea}; malt, or other grain, in or on the 
7 . way to or from any city, market town, or ſea port, and 
wilfully and maliciouſly break, cut, ſeparate, or deſtroy 
the ſame, or any part thereof, or the harneſs of the horſes 
drawing the ſame; or ſhall unlawfully take of, drive away, 
kill, or wound any ſuch horſes; or unlawfully beat or 
wound the driver; or ſhall by cutting of the ſacks, or 
otherwiſe, ſcatter or throw abroad ſuch wheat, flour, 
meal, malt, or other grain, or ſhall take and carry away, 
ſpoil, or damage the fame, or any part thereof: _ 
| us 


— 4 


i 


<0 
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fuch perſon, being convicted thereof, before two juſtices 
or the ſeſſions, fnall be ſent to the gaol or houſe of cor- 
rection, for any time not exceeding three months, nor 
leſs than one month, and be once publickly and openly 


whipped by the maſter of fuch gaol or houſe of correc- 


tion, in ſuch city, market town, or ſea port, in or near 


which the offence ſhall be committed, on the firſt conve- 


nient market day, at the market croſs, or market place 
there, between the hours of 11 and 2. 11 G. 2. c. 22. 


I. 5 AIR 
And if any ſuch perſon ſo convicted, ſhall commit any 
of the offences aforeſaid a ſecond time; or if any perſon 
mall wilfully and maliciouſty pull down, throw down, or 
otherwiſe deſtray any ftorehoufe, or granary, or other 
place where corn fhall be then kept in order to be ex- 
ported; or ſhall unlawfully enter any ſuch ſtorehouſe, 
granary, or other place, and take and carry away any 
corn, flour, meal, or grain therefrom, or otherwiſe ſpoil 
or damage any meal, flour, wheat, or grain therein, in- 
tended fbr exportation: every perſon ſo offending, and 
being thereof lawfully convicted, ſhall be adjudged guil- 
ty of felony, and be tranſported for ſeven years. .. 2, 3, 
And the hundred ſhall be liable to anſwer damages (not 
exceeding 1001,) to be ſued for and levied as in caſes of 
robbery; the perſon injured giving notice of the offence in 
two days, by himfelf or fervant, to a conſtable of the 
hundred, or the conſtable of the place in or near which 
the fact ſhall be committed; and within ten days after 
ſuch notice, giving in the examination on oath of himſelf, 
or of his ſervant preſent at the time of the fact, or having 
the care of ſych his property, before a juſtice of the 
peace, whether he knows the perſons that committed the 
ct, or any of them; and if he confeſſes that he does, 
then the perſon ſo confeſſing, 7 into recognizance 
to proſecute, 11 G. 2. c. 22. /. 5; 6. I 
| But if an offender is convicted in 12 months, the hun- 
dred ſhall not he liable; and therefore the action muſt not 
be brought till after one year: nor ſhall it be commenced 
but within two years, 4 7, 8. | f | 
Note; It is proper here to take notice of a very odd 
miſtake in ſome of the books, relating to an act made in 
the 14 G. 2. c. 3. by reaſon of which act one author aſ- 
ſerts, that the ſtatute laſt recited is of little uſe, becauſe 
that now by the ſaid ſtatute of 14 G. 2. no corn can be ex- 
ported: and another ſays, that by the ſaid ſtatute of 1 


G. 2. no corn ſhall be exported after Dec. 15, 1741. And | 


the miſtake is no-other than this; that inſtead of after 


B b 3 . 
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Dec. 15. the ſtatute ſays, before Dec. 15, 1741, none ſhall 


be exported ; and the reaſon was, becauſe at that time 


there was great ſcarcity of corn in the nation. To which 


may be added, that other books take no notice of either 
the one act or the other; perhaps from the above ſuppoſi- 
tion, that the one act renders the other uſeleſs: by which 
it may ſeem, that the publiſhers of the new editions do 
not always bring down the alterations from the ſtatutes 
themſelves, but quote from one another, 


IV. Importation of corn. 


Poundage on im- 1. When corn doth not exceed the following prices, the 
cuſtom and poundage for corn imported ſhall be as follows: 
wheat not above 53s. 4 d. a quarter, ſhall pay 168. if 


above 53s. 4d. and not above 41. it ſhall pay 8s. rye not 


above 40s. a quarter, ſhall pay 16s. barley and malt not 
above 32s. a quarter, ſhall pay 16s. buck wheat not above 
328. à quarter, ſhall pay 16 8. oats not above 16 8. 
a quarter, ſhall pay 5s. 4d. peaſe or beans not above 408. 
a quarter, ſhall pay 168. 22 & 23 C. 2. c. 13. /. 1. 

But when the prices exceed theſe rates, then the duties 
payable before this act, ſhall only be paid. id. /. 2. That 
is to ſay, for every quarter of wheat imported 58. 4 d. of 
rye 48. barley or malt 2s, 8 d. buck wheat 2 8. oats 

IS. 4d. peaſe or beans 4s. 15 C. 2. c. 7. ſ. 3. 
Price of con 2. And that it may be known what price corn bears 
| mes be aſcer- where ſuch foreign corn is imported, the juſtices of the 
| : peace for the counties where foreign corn is imported, 
| | ſhall at every their quarter ſeſſions give in charge to the 
| grand jury to make inquiry and preſentment upon their 
oaths, of the common market prices of the ſeveral ſorts 

of middling Engliſb corn, as the ſame ſhall be commonl 
bought and fold in the county ; which preſentment all 
be certified by the juſtices to the chief officer and collector 
of the cuſtoms at the port where the corn is imported, to 
be hung up in ſome publick place in the cuſtom houſe : 
And the ſame ſhall be done in the city of London in Oc- 
tober and April yearly, by the mayor, aldermen and juſ- 
tices there, by the oaths of two perſons, neither of whom 


* 


ſhall be corn chandler, meal man, factor, merchant, or ' 


other perſon intereſted in ſuch corn ſo to be imported, but 
by ſubſtantial houſholders in Middleſex or Surrey, and 
each of them having a freehold eſtate of 201. a year, or 
leaſehold of 50 l. a year, above reprizes, and being ſkilful 
in the prices of corn. 5 G. 2. c. 12. 1 F. 2. c. 19. 
Fraudulent in- 3. And for preventing the fraudulent importation of fo- 
por tation. reigu corn, no warrant hall be allowed for carrying forth 
G | WT 
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to ſea, to any other port, any foreign corn after importa- 
tion; and no perſon ſhall carry forth the ſame, or procure 
it to be ſhipped for that purpoſe, on pain of forfeiting the 
ſame and alſo 20 8. for every bufhel, and alſo the ſhip, 
with all her guns, tackle, and furniture ; half to the king, 
-and half to him who ſhall ſue in any court of record. And 
the maſter and mariners, knowingly aſſiſting therein, ſnall 


be impriſoned for three months. 5 G. 2. c. 12. ſc 5. 


—_ ——_— 


Coꝛoner. 


ORONERS are ancient officers by the common 

4 law, ſo called becauſe they deal principally with the | 
pleas of the crown, and were of old time the principal | f 
oonſervators of the peace. 2 Haw. 42. | 


Concerning whom I ſhall ſhew,  _ | 1 


1. Who may be a coroner. 
II. How choſen. | i | 44 
III. _ * and duty in taking an inguiſition of | | 
eath. . | OS 
V. His power and duty in other matters. | 
V. His fees. 8 | 
VI. Puniſhment for not doing bis duty. 


J. Who may be a coroner. 


1. Of ancient time this office was of great eſtimation; Dignity, 
for none could have it under the degree of. a knight. 
3 Ed. 1. c. 10. 4 Inf. 271. | | 2 | ; 
2. And by the 14 Ed. 3. f. 1. c. 8. No coroner ſhall Estate : F. 
be choſen unleſs he have land in fee, ſufficient in the 
ſame county, whereof he may anſwer to all manner of 
people. | 


II. How choſen. 


1. The coroner (as of ancient time the ſheriffs and To be choſen in 
conſervators of the peace) ſhall be choſen in full county, the county courts 
that is, in the county court, by the commons of the ſame 

county. 28 Ed. 3. c. 6. 1 


4 B b 4 be, And 
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And this muſt be in purſuance of the king's writ for 


that purpoſe, iſſuing out of, and returpable into the chan- 
cery ; and none but freeholders have a voice at ſuch elec- - 


Haw. 43, 44: 


County to n- 2. And being elected by the county, if he be inſuffi- 

fuer for im. cient, and not Sb to 2 ſuch — and other duties 
in reſpect of his office, as he ought ; che county, as bis 
ſuperior, ſhall anſwer for him. 2 Inf, 175, 

Office not void, 3. And being choſen by the county, his office con- 

2 me king's tinues,” notwirhſtanding the demiſe of the king. 4 Inft, 
271. 


. 


tion, for they only are ſuitors to the county court. 2 


To be ſworn, 4. And after he is choſen, he ſhall be ſworn by the 

| ſheriff, for the due execution of his office. 2 Hale 
1 . 3 

Others not cho- 5. But in the ſtatute of 28 Ed. 3. which enacts that 

ſen by the they ſhall be choſen by the county, there is a ſaving to 

county. the king and other lords, who ought to make coroners, 

their franchiſes. E Sf 452 0 PCI 


» 


o 


| Chief juſtice. 6. The lord chief juſtice of the king's bench, by vir- 
tue of his office, is the chief coronex of England. 2 H. 
H. 53. | 
III. His power and duty in taking an ingquifition of 
| dealb. 12 
Notice. 1. When it happens that any perſon comes to an unna- 


tural death, the townſhip ſhall give notice thereof to the 


coroner, Otherwiſe, if the body be interred before he 

5 come, the townſhip ſhall be amerced. Hales Pl. 170. 
Burying withbut 2+ And by Holt, Ch. J. It is a matter indictable to bu- 
notice. ry a man that dies a violent death, before the coroner's 
| inqueſt have fat upon him. 2 Haw. Moi. 8. EE SAY 
Lying unþuries, 3. And if the townſhip ſhall ſuffer the body to lie till 


putrefaction, without ſending for him, they ſhall be amer- 


ced. Hale's Pl. 270. 2 Haw. 48. 
Precept to ſum- 4. When notice is given to the coroner, he is to iſſue 
mon a jury. a precept to the conſtables of the four, five, or fix next 
| townſhips, to return a competent number 'of good and 
lawful men of their townſhips, to appear before him in 


| ſuch a place, to make an inquiſition touching that mat- 


ter, 4 Ed. 1. 2 H. H. 59. Or he may ſend his pre- 
cept to the conſtable of the hundred. Mood b. 4. c. 1. 
hut the aforeſaid ſtatute being wholly directory, and in 
affirmance of the conimon ſank; doth neither reftrain the 


coroner from any branch of his power, nor excuſe him 


{rom the execution of any part of his duty not mentioned 
5 r ; i RR : 
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in it, whieh was incident to his office before : Upon which 
ground, it hath been holden, that there is no neceſſity 
dat it appear in a coroner's inqueſt, that it was taken by 
the oaths of perſons of the next adjacent towns; but that 
it is fuffleient to ſay, that it was taken by the oaths of 
lawful perſons of the county ; inaſmuch as FI inquiſi- 
tions, being g 7 before the ſtatute, which is wholly de- 
claratory, mu needs be ſo ſtill, But it ſeems that it 
ought to appear in eyery ſuch inquiſition, at what place, 
and by what jurors by name it was taken, and that ſuch 
1 were ſworn, 2 Haw. 47. 
'beſe are to be at leaſt 12; and it is ſaid, that all Jury, 

* of the neighbouring towns, above the age of 12 
years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable Srenſe to the contrary. 
2 2 148. 2 Haw. 54 

6. If the . make not a return, or the jurors Default in nat 
returned appear not, their defaults are to be returned to appearing, 
the coroner : and the conſtables or jurors in —_— ſhall 
be 2 before the judges of aflize. 2 H. H. 5 


the party came 55 b his death. 2 H. H. 60. 
5 8. For he can-take Gy wc pe of death, ORD upon view View 0 the 


1 7 


by the —— 4 Ed. I, fb. 2. On tarute & offs perſon is lain, 


coronatoris; VIS. | 

If they know where the perſon was flain ; whoaher it 
were in any houſe, field, bed, tavern, or company: 

Who are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoeyer they be, if they can ſpeak, or have any 
diſcretion: _ 

And how many ſoeyer be found culpable, they ſhall be 
taken and deliyered to the ſheriff, and ſhall be committed 
to the gaol ; 

And ſuch as be found, and be not culpable, ſhall be at- 

| tached wo the coming of the judges of aflize. 


11. And, 


e 


ö 
| 
| 
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Where a perſon 2 


Cozonev. 


11. And, by the ſame ſtatute, if it fortune any ſuch 


wein is found in man be ſainerhieh' is found in the fields, or in the woods, 


the fields or 


woods, 


Defendant's 


firft it is to be enquired, whether he were ſlain in the 
ſame place or not: 

And if he were brought and laid there, th mall do ſo 
much as they can to follow their ſteps that brought the 
dody thither, whether he were brought upon a "ag or 
in a cart: 

It ſhall be alſo enquired, if the dead perſon were known, 


or elſe a ſtranger, and where he lay the night before. 


12. Alſo, by the ſame ſtatute, all wounds ought to be 


viewed, the length, breadth, and deepneſs; and with what 


weapons; and in what part 'of the body the wound or hurt 
is; and how many be culpable; and how many wounds 


there be; and who gave the wound. 


13. And they muſt hear evidence on all hands ; z if it be 
offered to them, and that upon oath, becauſe it is not ſo 
much an accuſation or an indictment, as an inquiſition or 
inqueſt of office. 2 H. H. 157. 


To inquire of the 14. And by the aforeſaid ſtatute, if they be found culpa- 


ers lancs ple of the murder, the coroner ſhall immediately go to his 


wal goods. 


Houſe, and ſhall inquire what goods he hath, and what corn 
he hath in his graunge; and if he be a freeman, they ſhall 
inquire how much land he hath, and what it is worth 
yearly, and further, what eorn he 'hath upon the ground: 
and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee; and 
the land ſhall remain in the king's hands, until the lords 
of the fee have made fine for it: 
Fay when they have thus enquired upon every thing, 
3 cauſe . land, corn, and goods to be valued, 
ike manner as if they ſhould be ſold immediately ; and 


' a they ſhall be delivered to the whole townſhip, 
RS tag ſhall be anſwerable before the judges for all. 
Perſons drowned 


In like manner, by the ſaid ſtatute, it is to be in- 


or ſuddenly re. of them that be drowned, or ſuddenly dead, whe- 


Flight, 


ther they were ſo drowned, or gain, or ſtrangled by the 


fign of a cord tied ſtreight about their necks, or about 


any of their members, or upon any other hurt found 
upon their bodies. And if they were not ſlain, then 


ought the coroner to attach the finders, and all other in 


the company. 
16. He fall alſo enquire, whether the perſons found 


. guilty, fled ; for which flight they forfeit goods and chat. 


els. 2 Haw. 48, 53. 
And it-hath tg tormerly held, that if a perſon were 


Fain, and upon the coroner's inqueſt on view of the body, 


1 ik 


it we! 


were 
yet he 


ſolem 
once 


Pert y 


eth h. 


forfeii 
worth 


hearir 


himſe 
Alt 
queſt 
travel 


books 


agree: 
it ſee 
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it were found that ſuch a perſon fled, tho? the ſaid perſen 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is ſo 
ſolemn, that it is not traverſable ; alſo when the goods are 
once lawfully veſted in the king, by that inqueſt the pro- 
perty of them cannot be deveſted. But this opinion ſeem- 
eth harſh and unreaſonable, that a man ſhall be liable to 
forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken in his abſence, without either 
hearing him, or giving him an opportunity of defending 1 
himſelf, x Bac. Abr. Coroner. D. 2 Haw. 54. | 

Alſo it is ſtrongly holden in ſome books, that an in- 1 
queſt of ſelf murder, found before a coroner, cannot be | | | 
traverſed: but the contrary opinion being alſo holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by | { 
being removed into the king's bench by certiotari, may 
be there traverſed by the executor or adminiſtrator of the 
perſon deceaſed; or in caſe the coroner's inqueſt find him | 
to have been a lunatick, by the king -or the lord of the | 
manor. 1 Bac. Mr. Coron. D. 2 Haw. 54. 
17. And if any perſon be ſlain or murdered in the day Tounſhip amer- | | | 
time, and the murderer eſcape untaken, the townſhip ſhall ced for an eſcape, | | 


or amerced. 3 H. 7. c. 1, | 
18. Concerning horſes, boats, carts, and the like, Deodands. 
whereby any are ſlain, which properly are called deodands, 
they alſo ſhall be yalued, and delivered unto the towns as 
before. 4 Ed. 1. i. 2. | | p 
19. All which things muſt be inrolled in the rolls of the Coroner's rolls, 
coroner. 4 84. 1. #. 2. | 
20. And the ſherifts ſhall have counter rolls with the Sheriff's rolls. | 
coroner, of things belonging to their office. 3 Ed. 1. FY 
c. 10. 2 f : | 4 | 33 1 
21. But it is not neceſſary that the inquiſition be Adjourning after | 
| taken in the very ſame place where the body was viewed; view. Is 
but they may adjourn to a place more convenient. 2 
Haw.. 48, 85 IN | 
22. Immediately upon theſe things being inquired, the Burial, 
bodies of ſuch perſons being dead, or lain, ſhall be buried. 
wid A Hot ns _ | 1 
223. By the 1 & 2 P. & M. c. 13. , 5. Every coro- Certifying to the 
ner, upon any inquiſition before him found, whereby any 26“. 
perſon ſhall be indicted for murder or manſlaughter or as 
acceſſary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witneſſes to the next ä 
| | general 1 
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general gaol delivery to give evidence; and ſhall certi 
the evidence, the recognizance, and che inquiſition or 155 | 


dictment before him taken and found, at or before the 


| trial; on pain of being fined by the court. 


Zy the expreſs words of which ſtatute, he may inquire 


of acceſſaries before the fas; but he cannot enquire of ac+ 


Perſons dyiog in | 
* 


ner of Wenlock. Str. 533. 


ceſſaries after the fact. 2 Haw. _ 

24. He ought alſo to enquire of the death of all perfons 
who die in priſon; that it may be known, whether they 
died by violence, or any unreaſonable hardſhips : for if a 
priſoner by the dureſs-of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies ma- 
lice in reſpe& of the cruelty. 3 Inf. 52, 9. 


f And Nn inqu eſt upon priſoners ought to conſiſt of a 


party jury, that is, fix of the priſoners, and ſix of the 
ext vill or pariſh, not priſoners. Umfreville's Coroner 


212. 


25. If the inquiſition ſhall be quaſhed in the court of 


King's bench, the coroner by leave of the court may take 
up the body again, and take a new inquiſition. E. 5 C. 
K. and Saunders. Str. 167. A. 9 G. Cafe of the eoro 


And if a coroner a to have been corrupt in takin 
an inqueſt, it ſeems that a melius inquirendum halt g 
to ſpecial commiſſioners, who ſhall. proceed not on view, 


but upon teſtimony; and the coroner ſhall have nothing 


| Executing pro- 
we 


mediately directed to him. 4 [n/. 27 1. 


to do with ſuch inqueſt : But where the inqueſt is quaſh- 
ed for want of form only, he ſhall take a new one in 
like manner, as if he had taken none before. 1 Bac. Abr. 
Coron. D, Penh 7 oy E t 


IV. His power ond duty is uber a. 


1. He ought to inquire of treaſure that is found; who 
were the finders, and likewiſe who is ſuſpected thereof; 
and that may well be perceived, where one liveth rio - 
touſly, haunting taverns, and hath done fo of long time: 
hereupon he may be attached for this ſuſpicion, by four, 
or ſix, or more pledges, if he may be found. 4 Bd. 1, 
A. 2. ER | 


miniſterial as a ſheriff; namely when there is juſt excep- 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the execution of the king's writs: and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 


3. He 


2. Beſides his judicial place, he hath alſo an authority 
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3. He is bound to be preſent in the county cburt, to Outtawry, 
pronounce judgment of outlawry upon che exigent, aftet᷑ 
guinto exd27us, at the fifth court, if the defendant doth not 
,, T6 109 

J. He had aneiently alfo a => in certain appeals, as Appeale, ab- 
o rape, and maim; arid alfo in caſes of abjuration fot juration. 
elony or other offences; which are now out'of uſe, = 

V. His fees. | 

1. By the ſtatute of 3 H. 7. c. 1. The coroner ſhall Fee of 238. 4 
have fot his fee, upon every inquifition taken upon the 

view of the body ſlain, 13s. 4d. of the goods and chattels 

of him that is the ſlayer and murderer, if he have an- 

goods; and if not, he ſhall have for his ſaid fee, of ſuc 
amierciaments as ſhall fortune any townſhip to be amerced 
for eſcape of ſuck murderer. n 

2. Moreover by the 25 G. 2. c. 29. For every inqui- Fee of 205. and 
ſition (not taken upon view of a body dying in gaol) he 9d. « mile. 
ſhall have 20s. and alſo gd. for every mile he ſhall be 
compelled to travel from his uſual place of abode to take 
ſuch inquiſition ; to be paid by order of the juſtices in 

feffions, out of the county rates; for which order no fee 

ſhall be paid. /. 1. 1 

And for every inquiſition taken on view of a body dy- 

ing in belfon; de all be paid ſo much, not exceeding 

208. as the juſtices in ſeſſions ſhall allow; to be paid in 

like manner. /. 2. 85 

But no coroner of the king's houſhold, and of the verge 

of the king's palaces; nor any coroner of the admiralty; 
or of the county palatine of Durham; nor of the city of 

London and borough of Southwark, nor any franchiſes be- 

longing to the ſaid city; nor of any city, town, or fran- 
chile, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, ſhall be 
intitled to any benefit by this act; but they ſhall have 
ſuch fees and ſalaries as they were allowed before this 
act, or as ſhall be allowed by the perſons by whom they 
have been appointed. / 5 | | : 

VI. His puniſhment for not doing bis duty. 

1. Coroners concealing felonies, or not doing their duty His puniſhment 
-Qhro* fayour to the miſdoers, ſhall be impriſoned a year, 8 netzlect of 
and fined at the king's pleaſure. 3 Ed. T. c. 9: 258 

2. And by the 3 H. 7. c. 1. If any coroner be remiſs, 
and make not inquiſitions upon the view of the body dead, 


and 


* 


N 
23 : - 
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and certify the ſame to the gaol delivery, he ſhall forfeit 


to the king and hundred ſhillings. - 
3. And by the 25 G. 2. c. 29. If any coroner, not ap- 


Pointed by an annual election or nomination, or whoſe of- 
f ce is annexed to any other office, ſhall be convicted of 


e extortion for taking more than his lawful fees, or of wilful 


neglect of his duty, or miſdemeanor in his office; the court 
may adjudge him to be amoved from his office ; and there- 
upon, if he ſhall have been elected by the freeholders, a 
writ ſhall iſſue for the amoving him, and electing another 


in his ſtead; and if he hath been appointed by the lord of 


any liberty or franchiſe, or in any other manner than b 
the freeholders, the perſon intitled to nomination, ſhall 
on notice of ſuch judgment of amoval, nominate another 
perſon in his ſtead. /. 6. F 
4. And he ought to execute his office in perſon, and 
not by deputy; for he is a judicial officer. Mood b. 4. 
c. 1. Otherwiſe it ſeemeth that he ſhall incur the afore- 
ſaid penalties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


Welimortand, J To the high conſtable of ——in the 


ſaid county. 


13 17 70 * tx r 4 24 2 7 3 I a. 7 3 
T HES E are in the name of our ſovereign lord the king, 
* 


to reguire you, immediately upon fight hereaf to ſummon 
and warn 24 good and lawful men of the four next ata wt of 
to in the ſaid county, to be and appear before me A. C. 
gentleman, . one of the corners. of the county aforeſaid, at 
—— aforeſaid in the ſaid county, on. the 


* 
ben and there to inquire of, de, and execute all ſuch 


things as on his majgſtys behalf ſhall be lawfully given them 
in charge, touching the death of A. D. And be you then there 
to certify. what you ſhall haue done in the premiſſes, and fur- 
ther to do and execute what in behalf of our ſaid lord the fing 


Hall be then and there injoined you. Given under my han 


Here lying dead, came to his deat 


and ſcal the day of ———. 
The jurors oath on the coroner's inqueſt. | 
* O U all diligently inguire, and true preſintment make, 
on the behalf of our ſovereign lord the king, how and 


in:what manner A. D. (or, 4 2 unknown, as the caſe is) 
and of ſuch other matters 


relating to the ſame as ſhall be lawfully required of you, accord- 
ing to your evidence : So help you god. y | 


Alfter 


Coꝛoner: 


After the foreman is ſworn, the reſt may be ſworn, three 
or four together, as follows: . 


Such oath as A. F. the foreman o this inqueſt hath for 15 


part taken, you and every of you ſhall well and truly obſerve 


and keep on your parts reſpettively : So help you god. 
Witneſſes oath. | 
| HE evidence which you ſhall give to this inqueſt, on the 


of A. D. be the truth, the whole truth, and nothing b 
| the truth: So help you god. | | a 
| a Inquiſition of murder. 


Weſtmorland. A* inguifition cadexied, cakes 8 
| in the county of ——aforeſaid, the 


day 7 in the————year of the reign ef before 
me A. C. gentleman, one of the coroners of our lord the king, 
far the county aforeſaid, upon the view of the body ff A. D. 
then and there lying dead, upon the eaths of A. B. C. D. 
E. F. &c. good and lawful men of 2 and 0 

three other of the next towns, to wit, K. L. and M. in the 
ſaid county, who being ſworn and charged to inquire on the part 
of our ſaid lord the king, when, where, how, and after what 
manner, the ſaid A. D. came to his death, do ſay, upon their 
oath, that one A. M. late of: aforeſaid, gentleman, 


not having god before his eyes, but being moved and ſeduced by 


the inſtigation of the devil, on the day 5 in 
the year of — aforeſaid, at the. firſt hour in the 
night of the ſame day, with force and arms, at in 
the county aforeſaid, in and upon the aforeſaid A. D. then and 
there being in the peace of god and: of the ſaid lord the king, 
feloniouſly, voluntarily, and of his malice ferethought, made 
ax aſſault ; and that the aforeſaid A. M. then and there with 
a certain ſword made of iron and ſteel, of the value of 5 6. 
which he the ſaid A. M. then and there held in his right. 


hand, the aforeſaid A. D. in and upon the left part of tbe 
belly of the ſaid A. D. a little above the navel of the ſaid. 


A. D. then and there violentiy, felomiouſly, voluntarily, and 
F his malice. forethought, 2 and pierced, and gave to 
the ſaid A. D. then and there with the ſword. aforeſaid, in 
and upon the aforeſaid left part of the belly of the faid. 


A. D. a little above the navel of the ſaid A. D. one mortal 


wound of the breadth of balf an inch, and of the depth of. 


three - 


op our ſovereign lord the king, touching the 2 
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three inches, of which — mortal _ the K ro A. D. 


chen and there inflantly died; and fo th # ſaid A. 4 


then and there felonioufly Killed 4 murdered the ſaid A. D. 


p Se the peace of our faid lord the ting, his crown and 


| 4 the ſaid jurors further ſay, upon their oath aforeſaid; 
=, A. A. of————ytomar,, and B.A = 


e felomouſly preſent with drawn wor ds, at the time 
elony and murder . — in WW is committ 


th is to 1 on the — 10 in 7 
ye rrefaid, 3 — fr 3 aforeſqid, 
Roo ors and thre 
ag, abetting, and ii 27 A. 14 to do Jo 
commit the felony and murder x te fo in manner aforeſaid. Y 
againſt the peace of our ſaid lord the king, his crawn and 
dignity. 

And moreover, the jurors efereſaids upon their oath afore- 
ſaid,” ds fay, that the ſaid A. M. A. A. and B. A. had 
not, nor any of them nor ds yet have or __ 
e chattels, lands or tenenients, within the courty Gr, 45 

And 7 


elfewhere, to the knowledge of the ſaid 8 92 
jurors eh, upon their 1 afore aid, do 


ſaid A. B. at the time of the doing ern Fond of the 5260 


and murder aforeſaid; had govds and chattels, contained in 


| inventory to this inquh fitkant dinextd," which remain in the - 
4 coroner, as he 


Had of B. C.] 


Ii wwitnefs whereof," as well the aer 
jurors wreſard, have to this jan ut their ſeals, on the 
dey and year afereſeid; and ar tht place rg, 


- coo 8 
N 4 c. Coronet. | | C. D. 
E.F, &fe. 2 


"Ah kiquifiicn where one hangs himſelf, 


—As above to- —not havin ig god before ' his 97 

but e, wry the ie of 2 * 
e efaid,” in a certain Wd df——— 

lg; the faid A. D. being then and thire 

Ak 4 n hempen 47 


and thire a a bel i Bis hands, 4 it end ther 
thin and there put about his neck, and the other end thereo) 
tied about a bnigh of & certain odk tree, himſelf then and there) 
yu the cord ages voluntarily and feloniouſly, and of his 

malice ferethought. hanged and ſuffocated ; and fo the my 
Sor eſaid, upon 4 ir oath aforeſaid ſay, that the faid A. 


m—_ 


the value of 3 d. which he 2 


. Pa SF oF 1 P 5 
then and there in manner and form. aforeſaid; as a felm of 


imſelf, felmiouſy, voluntarily, and of his malice  ferethought, 
wa 2 e ol Ar. aguinſt the peace, &c. 


An inquiſition where one . himſelf, 


torſo, in the county afireſaid, then | 


wand there bei mg alone, in a conimon river there, called 
n ly nd felonioufly dfowned ; And fo the jurors 


251 82 pen Khir oath. aforeſaid . ſay, that the aforeſaid | 


in mmer and form: aforeſaid, then and there himſelf 
woluntaridy and 8 vs a\felon of, —_— tilled and mur- 
| N $ ng Peuce- | 


An inquidtion where one dies a natural death. 
. the ſaid A. D. en 1.40 . 


in the year - aforeſaid, at the pariſh-and in the county afore- | 
ſaid, to wit, ina certain place callæd a. found _ 4 


that he had no marit a violence appearing ou his body, ond. 
died by the viſit tation of god, 11 ma nt Wye and not other- 
wiſe, nt. n n ae 


An inquiſſeion upon one who dies 3 in gaol. 


x their oath, that the a Tete A. D. 

7 br day 1 afin of this inguiſition, being a priſoner 

in the county aforeſaid, then and there 

4 the modeſt god, and then and there in 8 
= "as ear; EEG _ and nat Se 


2 * * #3% 


An quiron v on © one nom nher, mentis. 


| ... 

tn ahi day and fr aforeſtid, and at the time of his death, 20 
wit, from the. fee r 
and. of ths tins of Pit death aforefe id, was 4 ch, and 
a' per of inſaue md; 0 „ . Ire D. bring id bis 


vatict and of inſane mind at aforefaid, did yy 17 : 
ron of afore 


cone alone. 10 à4 certain river, cr 
—— the ſaid county, and did then and there caft Fever * 
| Into. the aid river, and drowned himſelf in the wateroof t 
aid river. Aud fo the jurors 40; ee upon their oath afore- 
id Jay, that the aforeſaidl A. eats the _— in 
wiſe. In witneſs, &c. | 
Vor. I, 55 An 
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ay of 
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An inquiſition on one for cutting his. throats * 


in the county aforeſaid, in and upon himſelf, then and there 
being in the peace of god and of the ſaid lord the king, felo- 


 niouſly, voluntarily, and of his malice forethought, made an 


aſſault : and that the aforeſaid A. D. then and there with a 
certain knife, of the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon bis 
throat then and there feloniouſy, voluntarily, and of his ma- 
lice rw 50 did ftrite, and gave to himſelf then and there 
with the knife afireſaid, upon his throat 7.400 one mortal 
wound of the breadth of four inches, and the b of one inch, 
of whic "ag mortal wound the ſaid A. D. OE Oe 

e county aforeſaid languiſhed, and languiſhing lived, 


77 in the————year afore- 
faid, to the———— day of ————and that the ſaid A. D. on 
the day of ——— aforeſaid, in the———year afore- 
ſaid, at——— aforeſaid, in ths county aforeſaid, of that mor- 
tal wound died, And ſo the jurors aforeſaid, &. 


For killing another in | his own defence. 
en their oaths- ſay, that A. K. late of ——— 


gentleman, at —aforeſaid in the ſaid county, on th. 
in the - year 0 in the peace of 
god and of our ſaid lord the king then being, A. M. late 

in the county of———at the leur e ——in . 

_— of the ſame day, did come," and upon him the faid 
A. K. then and there of his malice forethought did make an 
aſſault, and him the ſaid A. K. did then and there indeauour 
to beat and kill, by continuing the aſſault aforeſaid, from the 


cd, 


d————in the county aforeſaid, and the ſaid A. K. 


ſeeing that the ſaid A. M. was ſo maliciouſly to a 


certain wall in the ſaid place, calle —— ad flee, and 
from thence for fear of death could not eſcape, and ſo the faid 


A. K. himſelf, in preſervation of his life, againſt the. ſaid 
7 of hs iſ, qui the % 


A. M. continued to defend, and in his own defence hin 
A. M. upon the right part of the breaft of bim the ſaid A.M. 


with à certain feord of the price of one ſhilling, which the 


aid A. K. then and there held in his right hand, did ſtrike, 
then and there giving to the ſame A. M. one mortal wound, of 
the breadth of one inch. and of the h of three inches, of 


which ſaid mortal wound the faid A. M. at———efireſaid | 
in the county aforeſaid languiſbed, and languiſving lived m 


— Lg 


—— 


_ of one W. H. in—————afereſaid to a certain place 


S SIS &. 


the fad — 4% . — 10 be — 4 
1 next ng, and that the ſaid A. M. 45 the [aid 
—day of — in the year aforeſaid, a. 
dreſaid in the ſaid county, of that mortal waund died; And 
o the ſaid A. K. did then and there kill him the ſaid A. M. * 
in his own defence: 8 5 


An inquiſition where the murderer is unknown. 
he ſame as before, only ſay, === — that a cer- 
tain perſon unknown, &c. and add And the ſaid ju- 
rors upon their oath aforeſaid further ſay, that the ſaid per- 
ſon unknown, after he had committed the ſaid felony and mur 
der in manner aforeſaid, did fly away : Againſt the peace, &. 


* . . — . -. 2 _ 
"Y 3 r 


Cottage. 
Cottage (Sax. Cote) is a little houſe for habitation, 
without. any land. belonging to it. Wood b. 3. c. 3. 
By the 31 El. c. 7. No perſon ſhall build any cottage for 
habitation, nor convert any building to be uſed as a cottage for 
Babitation, unleſs he lay to the ſatne four acres of gr at 
the leaſt, ' accordivg to the ſtatute tr ordinance de terris men- | 
ſurandis, being his own freehold or inheritance lying near to the 1 | 
ſaid cottage, to be raritinually occupied and manured therewith, 
Jo long as the ſame; cottage ſhall be inhabited; cn pain of 101. 
9 thy dnp Ed 4 1 8 | 
ad every perſon who ſhall uphild and continue any ſuch cot- 
tage, to be erected of converted for habitation; whereunto for 
Acres ſhall not be laid to be occupitd therewith, ſhall forfeit 
to the king 4085. for every month. ſ. 2. FR: 
And there ſhall not be any inmate, or more families than 
one, dwelling in any one cattage ; on pain that the owner or o- 
cupier ſhall. forfeit to the lord of the leet 10 8. a month, who 
en preſentment may. levy the . ſame by diſtreſs; or ſue for it in 
Hmmm . ISS oh ; 
And the juſtices of a ze, iu tices of the peace in ſe s; and 
every lord within his leet; ay no others, may bear and determine , 
all offeiices againſt this act, by nidiftment or by preſentment, 
or information, and atuard execution by fieri facias, elegit, 
capias, or otherwiſec . 4. 1833 ge SHA parody nrecy © mas E : 
But this aff fhall net extend td any cottage in any city, town 
corporate, or. ancient borough, or market tetun; not to any cot- 
| for "workmen only; in amp mineral works, coal ming, 
2 5 oh 5 3 c 2 : quarridsy 
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2 conſent of the bord of 


Cottage. 


uarrie ar 45 of ene vr lar, on in mating brick, tile, 
lime, = coals, ſo as be not above one wil⸗ ant from the 


" working, ſ. 5. 


ſeu, br un the Jade of a -navigable river where the admiral ought 
ro have juriſdiction, fo long as no perſon ſhall inhabit therein, 
but a ſailor, or man of manual occupation for ee . any 
ſhip b veſſel; nor to auy-cottage to be made in any foreſt, c haſe, 
warren, or park, ſo long as no other perſon ſhall therein i 
Bit, but, ff under keeper or warrener ; nor to any cottage here- 
or 85 „/e long as no other perſon ſhall therein inhabit, but 
common herdman or ſhepherd, Ear, Ji, keeping the cattle or ſheep 
of the foun, or a poor, lame, fick, aged, or impotent perſon ; 
nor to any cottage 10 be . which- for any juſt reſped, on 
4omplaint to the aſſixes or ſe Naum, ſhall by their order be decreed 
1 habitation, ſo long only as by ſuch Go hath 
limited. 
And by the 43 El. c. 7 Tn . The churchwardens and overſeers, 
may erect cottages on the 
ftes and _— fr the babtation of 14 the * but fer 10 
r purpoſe. . 5. 
5% perſon ſhall 8 any cottage for babjtation] An di. 
wen for erecting 2 cottage contrary to the ſtatute, Was 
uaſhed; becauſe it was not ſaid that any inhabited it: 
dur if it yras not ink en er. 
17 wird ah 
Birding to the fate or 8 Pi terkiy: menſuradi 
Phat is, | ft 16 4 foot to the pole. 2 Inft. 737. 


Being. bis own ade N inhericance} 


number of Ve: and it malt þ be e Frechold, 
ther in fee imple, 9 2 Inft. 737. pre | 

Wo uftices o the peace in ſeſſions, 8 

lor Ja e K. rake} there is 2 concurrent 2 
every of "theſe three; and the judge: 
GFT 
ſame, hall Fane. 2 Inf. 739. | 


- Nor. £0 FAS bane e That is, oſt * 
Fore. the x aking of 


x} ö 8 — of the 31 Bl. 
ſays, The inconyeniences that grow unlauful 


againſt this ſtatute are great; being hatch idleneſs, 


the mother of pickings, thieverięa, ſtenling of y d, and | 


. uke; tending alſo to the pr qudica ef lawful com 


2 8 2 4 moners, 
WC . 


"this ſhall not extend to amy cottage within à mile of the 


Therefore awer 
grounds holden — 7 yr or for life or 1 1 for 2. 


nt of ſuch one of 


leſs xe 


Cottage. ber 
moners, for cat new erected cottages wichin the memerx ae 
of man, tho” they have four acres of ground, or more 3 
laid to them, according to this act, ought not to common 
in the waſtes of the lord; but the greateſt inconvenience 
of alllis, the ill breeding and educating of youth; which 
inconveniences may be eaſily helped and remedied, \ 
the'proviſions of: tRis excellent law, if lords of leets and 7 
their ſtewards would look to the execution of this act, We IK 

which (he ſays) he holds to be the readieſt means; for al- OED 
beit the cottage erected, or converted, cannot d — 
proviſion in this ſtatute be demoliſhed; of pulled aN 0 
yet the exetution of the penalty of this act — . ee. 1 
uninhabitable, and work the deſired effect. And they ol 9 
may alſo be amerced, for wrongful oommoning, in the gh 


et won't 2 N. 740. a e Ow | 
- Counterſit:, ED can erat, „ bauer. 


* * 
1 125 — 1 14 . Gli A 8 2 924 141411 * 


1 | » 7 N — - —— | 
"County tourt. cee ab 


rl Kreer DV; "the ute one or, esl, uf ee. | 
© the government of the counties; and afterwards | 

the vicecomites or ſheriffs. And the county ſeemeth to be 
nothing elſe, but the'diftrit of tlie comes or chunt. Shire 
is à Sar Word, from ſcyran, to ſhare or divide, for that 
the ſKires or "counties are divided by certain nietes and 
botinds' from each other. And the Heri, in Saxon pre 
ge "is che rwe, grave," or governor of the Hire; where- | 
e hath great power, vr N the . . & 
8 — the king 8 6 
4 


"23+ Fe AE holdeth a hir county two courts”; dhe County court. 
torn, and the county court + The torn is the King's court of | 
record, for criminal cauſes, and for redfeſſing of common V4 
grievances within the courity'; the county court is not a | if 
court of record, but only a court baron, for civil cauſes, | 
and this is the court of the ſheriff himfelf. 

3. By the 2 & 3 Ed. 6. c. 25. No county court Chal} When tie 
be longer deferred than one month from court to court, 
ſo that the county court thall be kept every month, and 
not otherwiſe. - 

And this is to be accounted” 28 days to the month, and 
not according to the month of the kalendar. 2 Int: ST 
4. It may be kept at any place within the county, un- d to de | 
leſs reſtrained: * ſtatute. Wet . _ i 

8 J * The 5 


e 
83 : 


* 


390 County court. 

Parr Gage 5. The ſuitors, that is, the freeholders, are the judges 
Merion, the ſheriff is judge. And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the election 
of knights; for he muſt make a true return at his peril. 
Barl. County Court. „ 

of what um 6. This court ſhall hold pleas betwixt and party, 

this court hath here the debt or damage is under £08. 4 Inſt. 266. 

CY 2 in a replevin, the ſum may be above 40s. 4 Inſt, 


Of whateffenca 7. Alſo it hath not cognizance of treſpaſs, ui & arms, 
this court hath bęcauſe a fine is thereby due to the king, which it cannot 

n %% ³ ¾ð +: foe td; 
One plaint for 8. And by the 11 H. 7. c. 15. No plaint ſhall be en- 
— "Wi *r tred in the county court, but where the plaintiff or his at- 
5 torney is preſent; and the plaintiff ſhall find pledges to 
purſue his plaint; and he ſhallthaye but one plaint for 
one treſpaſs or contract; on pain of 40s. balf to the king, 
and half to the proſecutor. And one juſtice may examine 
the ſheriff or other officer, making default; and fhall, 
within a quarter of a year, certify the examination into 

the exchoquer. 3TH CIHIENG 

But as to the pledges abovementioned, they are now 
-- diſuſed in this court; and were formerly uſed only in caſes 
where the plaintiff lived out of the county. . Greepto, 11. 
Read. County C. 


Writ of juſticies. 9. But by virtue of a writ of juſticies, the court may 
hold plea of treſpaſs vi & armis, and of any ſum, or of 


all actions perſonal above 40s. For this writ is in the 
ture of a commiſſion to the ſheriff, and is vicontiel, that 


is, belongs to the ſheriff, and is triable in the county 


court, and js not returnable. 4 Inf. 266. 
Who tall d 10. By the 12 G. 2. c. 13. /. 7. If any perſon ſhall 
attorney in this y : F. N 
ee ' commence or defend any action, or ſue out any writ, pro- 
| ceſs, or ſummons, or carry on any proceedings in the 
county court, who ſhall not be admitted attorney or ſoli- 
citor according to the act of 2 G. 2. c. 23: he ſhall for- 


feit 20 l. with coſts, to him who ſhall ſye in any court of | 


record. 1155 | | 

summont. 11. The plaintiff in this court firſt takes out a ſum- 
| mons, returnable at the next county court ; and if the 
defendant do not appear, an attachment or diſtringas is ta 
be made out: but if the defendant appears, the plaintiff 
is to file his declaration, ſhewing his cauſe of action, or 
matter of complaint, in what manner the action accrued, 
at what time and place the wrong was done, -and the da- 

mage he hath ſuſtained. Greenw. 11. Read. County C. 


2 12. If 


in this court; except that in re-diſſeifin,. by the ſtatute of 


38 2 


., T3 


County court. on. 
12. If the defendant doth appear, and the next court af- Declaration. 
ter gives a rule to declare, and the plaintiff doth not file 
his declaration within the time, he may be nonſuited. id. 
13. When the plaintiff hath declared, he muſt continue continuance. 
his ſuit from court day to court day, otherwiſe the defen- 
dant may take ady of it; and this is called a con- 
tinuance, being an adjourning of the ſuit from time to 
time, to keep it on foot. iet. . . | 
14. The rule, or dies datus, is when farther day is given 2'* datus. 
to the plaintiff to declare, or to the defendant to plead ; 1 
and the time given is uſually to the next court day, but 
upon occaſion may be inlarged. id. ; IN ; | | 
15. The next court after filing the declaration, and im- Anſwer? | 
lance given, the defendant is to put in his anſwer or | 
plea, and if the plaintiff join iſſue, they may proceed to 4 
trial the next court day, if they proceed not farther by.  __ { 
_ replication, rejoinder, cas Tak and the like. id. | only 
16. But if freehold is pleaded by the defendant, this Plea ef freehold * 


— 


court can proceed no further, for freehold ſhall never be ö | 
tried without writ ; therefore the cauſe muſt be removed : | 
as when a defendant ayoweth for damage feaſant, and: the ' 
plaintiff juſtifieth by reaſon of common of paſture. .J/ad © 
„ | + a 


15. Where a verdict is given for the plaintiff, and judg- Judgment and | 
ment entered thereupon, a fieri ſucias may be awarded diſtreſ. 
againſt the defendant's goods, which may be taken by vir- | | 


uy thereof, and appraiſed and ſold, to ſatisfy the plain- 
tiff ; but if the defendant hath no goods whereupon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capias lies there; but 
an action may be brought at common law upon the judg- 
ment centred. ' Greenw. 22. Read, County C. 
18. Cauſes are remoyed out of this court, by a writ of Removal by | 
yecordare, which iſſues out of the chancery, directed to the vecordare. k 
ſheriff, commanding him to ſend the plaint that is before | 
him in his county court (without writ of jz/:ces) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſheriff is hereupon © ; 
to ſummon the other party to be in that court, (into which 
the plaint is to be ſent) at a day certain. And of all | 164 
this he is to make a certificate under his own ſeal, and the | 14 
ſeals of four ſuitors of the ſame court. Read. County C. i 
19. Cauſes are alſo removed by pone, which differs in Removal by 
nothing from a recordare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of Jnflicies and à recor- - 


dare is to remove the ſuit that is by plaint only, without 


writ. id. 
Oy AW Co 4 ‚ o <=. $0606 


Hundred court. 


thrown into one 
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County, court; 


And altho! the plea be diſcontinued, in county, 


yet't EXD plaintiff or defendant ma remove the pl aint into, 
the | common pleas or king's beneh, it ſhall. de goods. 


. In this court, after 3570 ex 87 95 the.coronee; 
gives 05 ment of outlawry.. 4 Ih 

22. Out of the county IF" is Con "his hi undred | 
court, for the eaſe of the ſubje&; ; and it hath BY 55 ; 
diction as the county Her . may be eld every 
werks. 2 Eil. T 4 Abbas 6 * 
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1 IE) . er e Sie nge in order to 
ayoid the inco pychichces of "ſeparate. co Hections, 


- ſhall for the future be Ried and raiſed by « one . 
county rate. _ hh * 

That is to (ay. ol "ia ads 82 et | 14 5 46 
[) For repairing cou 2 an I bret 
1 e the furveyors E 8 "XY as 

1 by the 22 H. 8. c. 5, and 1 K Ws 
1 1 2 "building and ping coun gaolsz by 1187 
12 + Ce . 

13) For <0 maſter of the 5 of correction his ſal; 

rag) © the weak and Bek. in his cuſtody; Wo 

PER 
: (4)? For relief of the prifoners i in the king 's bench, and. 
marſhalſea priſons, and of poor hoſpitals i 5 "the county. 
and: of thoſe that mall ſu ain "Joffe: by fire, water, the... 
ſea, or other caſualties, Fry other charitable pirpoſs for 

relief of the poor; the 43 El. e al 
| (5) For relief o ien in the county” "gael; 3. by, 
14BTES.** 

(6) — ſetting briloner on work; by the 19 C. 2. 1 

All which ſaid fix diſtinct rates. FAT that for. vagrants. 
by the 12 An. now repealed) ate incorporated into one. ge- 
neral county rate, by the 12 G. 2. c. 29. And by the ER. 5 
ſtatute and other ſubſequent ſtatutes, theſe other following. 
charges are likewiſe directed to be paid out of the. "wy 
| general county rate; to wit, 
rr treaſirer's falary ; 3. by the 12 C. 2. 6 29%. 
8) Charges attending the removal of an the laid ge- 

neral _ rates de certiorari, 3, by the 12 C. 2. c. 29. 


* b 


(9) Money 


County rate. 


(90 Maney for 26 e ane at the ends of e | 
bridges; 814.8 n ol. 
1 0) Cage of b ding « on Tepaicing: hoſes of cor- 

jon, and far fi — 8 up and furniſhing the ſame, — 
e the perſqns ſen t thither; 4 by the 17 G. a. c. 35. 


1 19 Charges of. apprehending, conveying, andumain- 
taining rogues, anch vag abands; by the 17G. 2. & 5 f 1 

(12) Charges of 1 ſoldiers S over and, abo 
the officers pay far the ſame; the | ſeveral, yearly acts 
129 5 mutiny, yan deter en, 2 by the militia Kette 
2 Fl Cs. 20. 

(13) Thec caroners. feg of 94. a mile for travelling. 5 
take an W and. 208+ for taking, its by. the wa | 
24 C. 29. 1 

(14) Charges of carr rping, pe perſons to the als ot houſe a { 
of, correction z by. the 27 24. | | 
"(1 5) Charges: of proſecuting an conxidling. bla, . H 
the 25 G. 2. c. 36. and 27 (VP El : Fa 

.(16) Charges, of proſecuting, cho; canviQing, perſons 
plundering ſhipwrecked. goods; by the 26 G. 2+ c. 149. 

(27); Charges, of maintaining the militia mens families; 
by the "ew act of the 2 G. 3. c. 20. ' 

(18) Charges of bringing inſolvent debtors. to the a(- : | 
ſizes, in order to their diſcharge, if themſelves are. not a- | 4 
ble to pay 3, by the 32 G. 2. c. 28. | | | 

Ta. which, may. A arg: theſe following, by. former 

7c) By WE 6.8. 24. The f tranſ 
) By the 6 G. c. char 0 porting 
WE are. Aireted to LEM by the mo out of ns 
county ſtock ; which is now the ſame in effect, as to | 
charge it upon the general county rate; ſince. there can be GE 
no county-{ack; in. the treaſurer s hands but that. 1 
20). harges.of carrying pariſh: apprentices, bound to | « 


6115 ſea.lervice, to 955 gert to which the maſter belongeth;. 
by the 2 & 3 An. c. b 

2. And Wo the. ſame may be collected with as much Seer to lay j 
eaſe, and as little: expence as poſſible, the juſtices at their | 
A or quarter ſeſſions, ox the greater part of them; 

all have power to make one general rate to anſwer all io! 
the. purpoſes aforeſaid; 12 G. 2. c. 29. . 1. | | i” 

Which rate ſhall be aſſeſſed in ſuch proportions in every | % 
pariſh. or place, as: any. of the rates by.the ſaid ſeveral e | 
atts haue been uſually oe Med. id. 

By which laſt words reference being made to the for- 
mer acts, as to the manner of praportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the ſaid for- 
mer ats, as to ſuch laying of the aſſeſſmentʒ and it is thus: 


(2) By 


394 


County rate. 


© (1) By the abovementioned act of the 22 H. 8. (in 2% 


gard to bridges) the juſtices were to rate every inhabitant 


within their juriſdiction, in ſuch reaſonable ſum, as they 
ſhould think convenient. And by the 1 af I. c. 18. 


Every town, pariſh, or place was to be aſſeſſed, as they 


uſually had been aſſeſſed towards the repair of bridges. 


(2) By the 14 El. c. 5. (for relief of priſoners) the ju- 
ſtices were to rate every pariſh at ſuch reaſonable ſums as 


ey ſhould think convenient. | H 
(3) By the 44 El. c. 2. (for hoſpitals and the marſhalſea } 
the fame was to be rateably aſſeſſed upon every — it 


(4) By the 7 J. c. 4. (for the maſter of the houſe of -cor- 
relies bis eg) he ſame was to be er. 1 8 bee : 


and the marſhalſea, by the 43 El. c. 2. 


„e By the 19. 2.4. (for ſting primer ae 


Places exempted 


from part of the hath uſually contributed, or is liable to pay, only to one 
rate. 


Places exempt- 
ed from the 
whole tate. 


ed as other county charges. 
(6) By the 11 & 12 V. c. 19. {for repairing gaols) to 
be aſſeſſed by the juſtices in equal proportions, on every 
hundred, ward, or other divifion. ' to | 


(7) And for vagrants (by the 12 An. now repealed) the | 


money was to be raiſed as for bridges and pgaols. _ 
So that upon the whole here ſeems to be intended an 
equal, porportionable rate, upon every diviſion. $25 
3. And where any perſon, liberty, diviſion, or place 


or more of, and not to all the rates hereby intended to be 
raifed and thrown into one general rate; the juſtices at 
their general or quarter ſeſſions may order and aſcertain, 
what proportion thereof ſhall be aſſeſſed on, and paid by 
_ perſon, liberty, diviſion, or place, 12 G. 2. c. 29. 
he: © | | 


As for inſtance, where by the ſtatute of 22 H. 8. c. 5. 


towns corporate are charged for the repairing of bridges 


within their reſpective liberties ; and the counties, for the 


bridges out of fuch liberties ; in ſuch-caſe, a towh corpo- 


rate ought not to be charged towards the bridges in the 


county at large; and conſequently ought to have an abate. 
ment in the rate charged upon them, in ſuch proportion 
as the expence of bridges is to the whole expence of the 


ſeveral articles charged upon the ſaid general county rate; 


as if the expence of bridges be a tenth part of the whole 
expenee chargeable upon the county rate, then ſuch town 


corporate ſhall have an abatement of one ſhilling for wor | 


ten, which it would otherwiſe be charged with in ſuc 
rated: #7 ©, . | 25 


4. And by the 13G. 2. c. 18. ,. 7. Where any liberties 
or franchiſes have commiſſions Within themſelves, and are : 
ee MR Tn OR. not 


County rate. 395 
not ſubject to the county juſtices, and do not, nor did be- 
fore the 12 G. 2. contribute to the county rates; the juſti- 
ces within ſuch liberties may exerciſe the fame powers 
within their liberties, as juſtices in their counties. | 
5. Which faid rates the high conſtables ſhall, at ſuch Hich conftable | 
times as the ſaid juſtices by their order in ſeſſions ſhall di- wake demand, 
rect, demand of the churchwardens and overſeers; which 
demand ſhall be made in writing (A) and given to them, 
or any of them, or left at their dwelling houſes, or affixed 
on the church doors, by the ſaid high conſtables. 12 G. 2. 


c. 29. /. 2. 3 

6 Cirenpen the ſaid churchwardens and overſeers Overſeers to pay 
ſhall, in 30 days after ſuch demand made, out of the mo- 
ney collected for relief of the poor, pay the ſums ſo aſ- 
ſeſled on each pariſh or place. 12G. 2. c. 29. , 2. | 

7. And if the churchwardens or overſeers, or any of To beleried by 
them, ſhall negle& or refuſe ſo to pay, the high conſtable die. 
ſhall levy the ſame by diſtreſs and ſale of the goods of ſuch 
churchwardens or overſeers ſo refuſing or neglecting, b 
warrant of two or more juſtices reſiding in or near Fach 
pariſh or place. 12 G. 2. c. 29. f. 2. | 

8. And the receipt of ſuch high conftable ſhall be a full High conftable 
diſcharge to the churchwardens and overſeers, or other 
perſon paying the ſame, 12 G. 2. c. 29. f. 2. 

. Where there is no poor rate, the juſtices, in their ge- Caſe where there 
neral or quarter ſeſſions, ſhall by their order direct the Amn . 
aſſeſſed on fuch pariſh, townſhip, or place, to be rated and 
levied by the petty conſtable, or other peace officer, as 
money for relef of the poor js by law to be rated or levied- 

Which ſum ſo rated and levied ſhall be paid by him to 
the high conſtable, and ſhall be demanded of, paid by, or 
levied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overſeers. And if any 
petty conſtable ſhall pay ſuch ſum before he hath collected 
it, he may afterwards rate and levy the ſame, or may be 

allowed and reimburſed the ſame, aut of any conſtable's 
- or other rate, which the juſtices in their ſeſſions ſhall or- 
der and direct. 12G. 2. c. 29. .. 3. 1 


As money for relief of the poor is to be rated or levied] That 

is to ſay, by taxation of every inhabitant, parſon, vicar, 

and other, and af every occupier of lands, houſes, tithes, 

caal mines, or ſaleable underwoods. 43 El. c. 2. ſ. 1. 

10. And whereas it will be inconvenient to many towns, Northern 
riſhes, and places, in the counties of York, Derby, Dur- <vuntics. 

| wav: Lancaſter, Cheſter, Weſtmorland, Cumberland, and 

Northumberland, that the ſaid rates ſhould be paid out of the 


poor 


3 # 


ſeſſions: And if any ſuch high conſtable ſhall neglect or 


that any ſum is remaining in his hands, and he ſhall not 
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poor rate, the juſtices at their general or quarter ſeſſions, an 
if they ini think convent, may order the ſum aſſeſſed on an; 
any ſuch town, parifſi, or place, to be paid by and levied Jun 
on the petty:conſtable (B) in ſuch manner as is above ==. 
directet in caſes] where no rate is made far the poor. . 
ene C.. tion) yd es ei bbt 2) ; 22 
ell think tonventent]. By which words, the ju- 2 
Aces in thoſe counties may order the rate to he paid by 2 
rer of che two methods, before mentioned, according to ya 
theit diſcretions ; that is to Tay, either by the church- | 0 
wardens and overſeers out of the poor rate; or by the * 
petty conſtables by an afleſfment after the manner of the = 
poor rate. And the reaſon of this clauſe. ſeems to be, 1 
becauſe fore pariſkes in the northern counties being very = 
large, and for that reaſon ſubdivided into ſeveral town- 5 
v lips with regard to the poor, it may happen that ſome. "Ga 
townſhips in the ſame pariſh may be high rated, and others re 
low rated, towards the relief of their poor; therefore if 1 
a general ſum for the county rate upon the whole pariſh, - 
were to be charged upon all the inhabitants, in propor- 
tion to their poor rate, it would lay the burden very une- 
. gully. To remedy which, the juſtices by this clauſe 
may charge ſeparately ſuch ſum as they ſhall think rea- 
ſonable upon eaeh ſubdiviſion or conſtablewick, in or- 
deer to lay. the fame equally throughout the pariſh : and 
if any townſhip hall be aggrieved thereby, they may 
as hereafter is directed, or remove it by certiorari. 
High conftable 1 T. The ſaid high conſtables, at or before the next 
. — the ſeffions reſpeckively after they have received the money, 
: ſhall” pay the ſame. to the treaſurer ; and the money ſo 
paid, ſhall be deemed the publick ſtock. 12 G.-2. c. 29. 
| . 3 
Treafurer's 12. And the treaſurer's receipt ſhall be a ſufficient diſ- 
AY charge to the high conſtable, 12 G. 2. c. 29. of 9. 
| High conſtable 13. And the ſaid high conſtables ſhall deliver in a 


true account on oath (if required) of the money by them 
received, before the ſaid juſtices at their general or quarter 


refuſe to demand or levy as aforeſaid, or to account, the 
ſaid juſtices at their general or quarter ſeſſions may commit 
him to the common gaol, until he ſhall have cauſed ſuch 
rates to be demanded and levied, and ſhall have rendred a 
true account. And if it ſhall appear by ſuch account, 


pay over the ſame to the treaſurer, they may commit him 


till he pay the ſame. 12 C. 2. c. 29, / 8. 
3 14. And 
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14. And the juſtices, at their general or quarter ſel Petty conſtables. 


"Gon, may oblige by their 1 1 petty conſtables or and others to 
any other perſon imnomeredꝰ to levy, colſett, or receive 
any ſum for the purpoſes aforefaid. and who have any 

ſum in their hands, to account and pay over the ſame, 

in n the high conſtables. 12 . 2. e. 95 


J. 47. 


2 "pb 4 a jos Yo ſhall pay Py Ae of the money Treaſurer's diſ- 


in his hands, to. ſuch perſons, as the juſtices in ſeſſions burſements, 
ſhall by their order from time to time appoint, for the 

| uſes and puppoſes of the ſaid above mentioned acts, and 
for any other uſes and purpoſes to which the pybick 

ſtock of an county, city, diviſion or liberty, 1 is or ſhall 
be applicab able. 42 G, 2. K 205 6. 

16. And the treaſurer ſhall keep a book of entries, (#7 Treaſurer's 
the ſums by him received and paid;-and {hall deliver in a account. 
true account on oath if required, of his receipts and diſ- 
burſements, to the juſtices at every general or quarter ſeſ- 

ſions, and alſo the proper vouchers for the ſame, to be 

kept amongſt the records of the ſeſſions. 12 C. 2. c. 29. 

8. 

> 

7 — And the diſcharge of the ſaid juſtices, by their eder Seſſions order 2 

at their general or quarter ſeſſions, ſhall be a ſufficient diſ- ER 5 

charge to the treaſurer. 12 G. 2. c. 29. , 9. 

| 18. And no new rate ſhall be made, ho it appear by New rate when 
the treaſurer's accounts, or otherwiſe, that three fourths to be * 
of the money collected have been expanded for the my. 
poſes aforeſaid.” 12 G. 2. c. 29, f. 10. 

19. If che churchwardens and overſeers of any pariſh or Appeal. 
place, ſhall think ſuch pariſh or place is over rated, th 

may appeal to the next general or quarter ſeſſions, 

ſuch part of the rate only as may affect ſuch pariſſies or 

places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. 12 G. 2. 

c. 29. 12. 

20. No certioreri to remove any rates, or any orders or Ce:tioraris 
other proceedings of the ſeſſions touching ſuch rates, ſhall 

de granted but upon motion the firſt week of the next 
term after the time for appealing from ſuch rates or orders 
is expired; and on making it appear to the court by af- 
fidavit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 
judgment. And no ſuch certiorari ſhall be allowed, until 
ſufficient ſecurity be given to the treaſurer, in the ſum 
of 100 l. to proſecute the certiorari with effect, and to pay 

| MS coſts if the rates or orders ſhall be confirmed, Pars 


” y . — _— « 
N — r — * 
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ſhall any ſuch rates, orders, or proceedings be quaſhetl for 
want of form only. 12 G. 2. c. 29. /. 21, 
And no action ſhall be eommenced againſt any perſon 


who ſhall have collected or received any money, or any 


rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought ; but the perſons who have paid 
on ſuch rate more than they ought to have paid, ſhall be 
repaid, or have the ſame allowed in the next rate. 12 G. 2. 


| A. High conſtable's warrant to levy the rate. 
W 5 the churchwardens and overſeers of 


Kendal . in the ſaid county. 


Y virtue of an order of his majeſty's Juſtices of the peate 


3 in and for the ſaid county, in their general quarter 
ſeffiens aſſembled, you are hereby required in thirty days time 
from your receipt of this precept, or otherwiſe having had due 
notice thereof, to pay to me, out of the money by you collected or 
10 be collected for the relief of the poor, the ſum of—— 


being the proportion of your ſaid townſhip [or pariſh] for and 


. _ Zowards the general county rate, for the repairing of bridges; 
repairing of the gaol, and for the relief of priſoners therein; 


and for the relief of the priſoners in the king's bench and mar- 
fhalſea — ; repairing and furniſbing the houſe of correction, 
with the ſalary of the keeper thereof; the treaſurer*s ſalary ; 
the coroner”s fees; the charges concerning vagrants; ſoldiers 
carriages, convicting and tranſporting felons, and other county 
charges. And herein you are not to fail, on the peril that ſhall 


enſue thereef.. | Given under my hand at.Lathehead in the ſaid 


830 Tho. Denniſon, High conflable._ 


Or, in the northern counties abovementioned; the juf- 
tices, if they think proper, inſtead of ordering the 
money to be paid by the churchwardens and overſeers, 
may order it to be paid by the petty conſtables; and 
then the high conſtable's precept to the petty conſtables 


CY 


the poor of the townſhip [er pariſh] of 


KY Weſtmorland) 


S 


118 
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Weſtmorland, 14 the conſtables CURR, the ſid 
Kendal ward. K county. | 


Y virtue of an order from bs maje/ s juſtices of tht 
peace in 4 for the rf county, in their bj 2 
feſfions aſſembled, you are x required to raiſe the ſum A 
within your conſlablewick, for which you are to ma 

an equal rate within your ſaid conflablewick, and to levy the 
ſame; in ſuch manner as money l the relief of the poor is by 
| 0 to be rated or levied: which ſaid ſum you are to pay unte 

me, in thirty days time from 72 receipt of this Precept, or or 
otherwiſe having had ph notice thereof ; 


ueral county rate, for the  Tepaiting of W 


7 ſo repeat the ſeveral particulars as in . laſt pre- 
en 3 and that for this reaſon, that the people uy know 
what it is "they pay their money for. 


Come Lect. See Leet. 


Court of ſeſſions. See Seſſions. 
Curriers. See — 
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Cuſtoms. 


THE laws eclating to the'cuſtome, fo far as juſtices 


of the peace, conſtables, and other ſuch officers, 
are concerned therein, being conſiderably connected with 


the laws of exciſe, it is thought proper to refer this ſubje& 
to the title Exciſe, where the whole will be more = oP | 


* under one view. 


Cuttos rotulozum. 


B* the 37 H. 8. c. 1. (Which was altered by the 3 & 4 


| Ed. 5. c. l. but reſtored by x H. c. 21.) No perſon 
mall be appointed to the office of ce, rotulorum, but ſuch 
as ſhall ove a 2 ſigned with the * s hand for the 


6 4 #5 * 


„ *Þ; 1 94 . 1 ſame; 


* 


ſame being the 
proportion of your ſaid conflablewick, % and towards = ge- 
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ſame; which bill ſigned, mall be a N g to the 
lord chancellor, to make a commi 1 ing and au- 
thorizing thereby the ſame perſon to be eu/tos 3 
until the king hath b another bill with his own hand 
inted one other perſon to have the ſame office, by hi 
po or his fafficient. Jeputy earned in in the laws, an 
meer and able to ſupply tb the Lad of office. ja 
In purſuance — che laſt cla ſe in the commilion. 

of the peace is generally to this Laſtly 
* have alligned you \t the e . of the 
5 rolls of our peace In our ſaid county, and therefore 
& you thall. cauſe to be brought before yqu and your 
& + 5 fellows,.. at the days and places rel the 


| recepts, -ptotelles,. and in = afore[a; 
<< that — nn ey may de 8 and bs ie col e 22 
| "cu * Aopgffa z ! 17%) j4 20%? 6) ter #, 


=" "Curting out Sa e 
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e _ ſhall be paid by the ereaſurer, out of: 
32 C. 2. c. 28. . 15. 
"The af laſt _inſolyent act is that. of D 
relief of perſons impriſoned for debt, on or before Jan. 1. 
1705: On which act no diſcharges are are to, be o tained 
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Ane (from demorari) ſignifies an abiding in point 
1 of law, upon which the defendant joins iſſue, allow- 
ing the fact to be true as laid in the indictment. ⁰ 

= 4 C. bY | £ yy i , 


* 


In criminal os not capital, if the defendant demur 


to an indictment, the. court, will not give judgment 


againſt him to anſwer over, but final judgment. 2 Haw. 


Mg. regularly in all caſes of felony, where a man pleads | 


a ſpecial matter, tho? he conclude his plea with not guilty 
to the felony, or do not conclude it ſo, yet if his plea 
be tried, or found, or ruled againſt him, he ſhall bi put 
to his plea of not guilty, and be tried for the felony ; 
for | tho* a man all loſe his land in ſome caſes, for miſ- 
pleading, yet he ſhall not loſe his life for miſpleading. 
2 47, | | 


257. | 


; 11 


> 
* 
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Deodand. 


x. 4 > EODANPD is, when any moveable ching inani- 


mate, or beaſt animate, doth move to or cauſe the 


untimely death of any reaſonable creature, by miſchance, 


without-the will or fault of himſelf, or of any perſon. 


3 If $75 
+: bs This, altho? it be not properly homicide, nor puniſh- 


able as a crime, yet is taken notice of by the law, as far 


as the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder: and the unhappy .inftru- 
ment or occaſion of ſuch death is called a deodand ( deo 
dandum), and forfeited to the king, and was anciently 

aid.into the hands of the king's almoner, to be applied 
to pious. uſes for the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are forfeited. 


3 Infl. 57. 1 Haw. 56. Fe. 265. 


3. This forfeiture is ſtill part of the caſual revenue of 
crown, unleſs where lords of franchiſes are intitled to it 
by grant. For no. man can preſcribe to it, or to the 
"SD of ſelf-murderers or other felons, or of outlaws, 


| happening within his royalty. Fo. 265. 


Vor. I. 3 4. le 
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Deodand. 
. It ſeems clearly ſettled, con to the former opt 
ae that a horſe, or the like, killing an i ant re 


the age of diſcretion, is as much forfeited as if he were of 


5. Alfo, it was anciently holden, that things fixed to a 
freehold, as the weel of a mill, or a bell hanging in the 
ſteeple, may be deodands ; but by the latter refolutions 
they cannot, unleſs they were ſevered before the accident 
happened. 1 Haw. 66. 0 8 

6. It is agreed by all, that a /5iþ in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at ſea are continually expoſed to ſo many perils, 
that the law imputes not ſuch misfortunes to the ſhip. 

Alſo it ſeems clear, that when a man riding on a horſe 


over a river, is drowned thro! the violence of the ſtream, 


the horſe is not forfeited, becauſe not that, but the water 
cauſed his death, But it is ſaid, that a ſhip, by a fall 
from which a man is drowned in the freſh water, ſhall be 
forfeited; but not the merchandize therein; becauſe they 
no way contribute to his death. And by the fanie reaſon 
it ſeems that if a man riding on the ſhafts of a waggon, 
fall to the ground and break his neck, the horſes and wag- 
gon, only are forfeited, and not the loading, becauſe it no 


way contributed to his death; for which cauſe, where a 


thing not in motion cauſes a man's death, that part thereof 
only, which is the immediate cauſe, is forfeited, As where 


one climbing upon the wheel of a cart, while it ſtands till, - 


falls from it, and dies of the fall, the wheel only is for- 
feited: But if he had been killed by a bruife from one of 
the wheels being in motion, the loading alſo would have 
been forfeited, uſe. the weight thereof made the hurt 
the greater; and it is a general rule, that wherever the 
thing which is the occafion of a man's death is in motion 
at the time, not only that part thereof which immediately 
wounds him, but all things which move together with it, 
' and help to make the wound more dangerous, are forfeited 
alſo, 1 Haw. 66. | 
7. Thus a cart met a waggon loaded upon the road, 
the cart endeayouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him ; 
it was reſolved in this caſe, that the cart, waggon, load- 
ing, and all the horſes were deodands, becauſe they all 
moved to the death. 1 Salt, 220 4 


8. If 


SSS Na 
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Deodand. 

J. If à weight of earth fall upon a worker in a mine; 
and kill ; the weight of the earth is forfeit, and not the 
whole mine. 1 H. H. 420. e 4 


9. In all theſ caſes, if the party wounded die not of | 
is wound, within a year and a day after he received it, : 


there ſhall be nothing forfeited, for the law doth not E 


n ſuch a wound as the cauſe of a man's death, after which 


he lives ſo long: But if the party die within that time, 
the forfeiture ſhall have relation to the wound given, an 
cannot be ſaved by any alienation or other act whatfoeyer 
in the mean time. W Sf „„ 
10. However nothing can be forfeited as a deodand, 
nor ſeized as ſuch, till it be found by the coroner's in- 

ueſt to have cauſed a man's death; but after fuch in- 
Caifition, the ſheriff is anſwerable for the value of it, 


and may levy the ſame on the town where it fell, and 


therefore the inqueſt ought to find the value of it. x Haw; 


11. And if the coroner omits his duty in this caſe, 


the inquiſition may be made by the commiſſioners of gaol 


delivery, oyer and terminer, or of the peace. 1 H H. 
„/ IE ot rd. N 
12. Aftet all, as this forfeiture ſeemeth to have been 


originally founded, rather in the 1 of an age of 
ignorance, than in the principles o 

cy, it hath not of late years met with great counte- 
nance in Weſtminſter-hall. And when juries have taken 


upon them to uſe a e of diſcretion, not ſtrictly 
or redueing the quantum of the 


within their province, 
forfeiture, the court of king's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. In 
the caſe of K. and Rolfe, coroner of Kent, H. 5 G. 2. the 
coroner's inqueſt found, that a man ſitting on his Wagon 


accidently fell to the grdund, and that the horſes dray- 
ing the een forward, one of the fore wheels cruſhed 
of w 


his head, of which he inſtantly died, and then concluded 
that only the wheel, on which they ſet a ſmall value, 
moved to his death. A motion was made, in behalf of 
Mr. Mompeſon, lord of the franchiſe, for quaſhing this 
inquiſition, upon affidavits tending to ſhew, that the cart 


and horſes were equally inſtrumental, which indeed the 


finding of the jury did ſufficiently imply. But' the court 


was 7 clear, that neither this court nor the coroner can 


oblige the jury to conclude otherwiſe than they have done, 


and would not ſuffer the affidavits for quaſbing the inqui- . 
ſition to be read. A like caſe came on, M. 29 E. 2. K. 
and Drew, coroner of Middleſex, The coroner's jury, 
5 | ww.” upon 


40Z 


ſound reaſon and po- 


. 
. 
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upon view of the body of a perſon * by the like acei- 
dent, found that only one wheel of the waggon moved to 
the death. The court, on motion in behalf of the lord 
of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition ſhould not be quaſhed for this miſbehaviour 
of the jury. On the day for 75 cauſe, Mr. Hume 
Campbel, counſel for the lord of the franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tisfied he could not ſupport the rule: and thereupon it 
was diſcharged. The caſe of the King and Rolfe was 
mentioned on this occaſion, and greatly . on. Peft, 


266. 
Dice. See n. 
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A L Proteſtant diſſenters exempted from certain in penal 
ties by the aft of toleration. 
N Proteſtant diſſenters intitled to certain privilege 
y the all of toleration. 
III. Laws againſt diſſenters not altered by the aft 
of toleration. 
IF. Laws relating to grotefant Heuer made nc 
the aft of toleration. 


7 L Proteſtant di enters exempted. from certain . | 


by the at? of toleration. 


S to all proteflant diſſenters in general. Againſt 
I whom the ſeven following ſtatutes have been en- 
(1) By the 1 El. c. 2. g's 14. Every * not having 

i Wende excuſe, ſhall reſort to their pariſh church or 

© chapel, or upon reaſonable let thereof, to ſome uſual place 

where common prayer ſhall be uſed, on every ſunday and 
holiday; on pain of puniſhment by the cenſures of the 

ö church, or of forfeiting foy every offence 12d. 

"I By the 23 El. c. 1. Every perſon above the * of 
16, who ſhall not repair to ſome church, or chapel, 

2 ufual place of common prayer, ſhall forfeit for every 5 
201. And if he ſhall forbear for-12 months he ſhall be 
ound to the good My 4g till he conform. 4 : 

n 


DSE amhug 


es 


ies 


ligion, he ſhall be impriſoned till he con 
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And if any perſon ſhall keep a ſchoolmaſter, who ſhall 
not repair to church, or be allowed by the biſhop, he ſhall 
forfeit 101. a month, and the ſchoolmaſter ſhall be impri- 

ned for a year. ET + 
(3) By the 29 El. c. 6. Every offender in not repair- 
ing to church, having been once convicted, ſhall without 
any other indictment or conviction, pay half yearly into 
the exchequer 201. for every month afterwards, until he 


conform; which if he ſhall omit to do, the king may. 


ſeize all his goods, and two parts of his lands. 
(4) And by 3 F. c. 4. The king may refuſe the 201. 

a month, and take two parts of the land, at his option. 
And any perſon retaining or keeping in his houſe any 


ſervant, or other, who ſhall not repair to church, ſhall 


forfeit 10 l. a month. | 

(5) And by the 3 F. c. 5. No recuſant in not repair- 

ing to church, being convicted thereof, ſhall injoy any 

publick office, or ſhall practiſe law or phyſick, or be exe- 

cutor, adminiſtrator, or guardian, | 
for education, they ſhall forfeit 100 l. and ſuch child be 

diſabled to inherit, or take any benefit by gift, convey- 

ance, or deviſe, | | 1 


(%) And by the 35 El. e. 1, If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meet- 


ing, or conventicle, under pretence of no exerciſe, of re- 
orm; and if he 
ſhall not conform in three months, he ſhall abjure the 
realm; which. if he ſhall refuſe to do, or after abjuration 
ſhall not go, or ſhall return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether 
he ſhall abjure or not, he ſhall forfeit his goods, and ſhall 
forfeit his lands during life. | 
(7) And by the 22 C. 2. c. 1. If. any perſon, being 
ſixteen years of age, ſhall be preſent at any conventicle 
or meeting, under pretence of any exerciſe of religion, in 


other manner than according to the liturgy and practice 


of the church of England, at which there {hall be ſive per- 
ſons or more aſſembled, beſides thoſe of the houſhold, if 


it be in an houſe where there is a family; or if it be in a 


houſe, field, or place, where there is no family, then 
where any five perſons or more are fo aſſembled, ever 

Juſtice of the peace before whom information ſhall be 
made, ſhall (on pain of 100 l. half to the informer) on 
proof by confęffon, or oath. of twofvitneſſes, or the no- 
ztorious evidence of the fact, make a record: therogf (Which 
ſhall be afterwards certified to t e ſcflions) Pa which record 
- "SY b ſhall 


hs 


52 
e * 
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And if any perſon ſhall ſend their children * ſeas 
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And if the party is there found guilty by a jg he ſhall 
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ſhall be & full conviction: Whereupon he hall nts 


upon every offender a fine of 5 8. for the firſt offence, and 
for every other offence 108, fo be levied by diſtreſs and 
ſale of the goods of the offender or in caſe 2 the 

of ſuch offender, upon the goods of an e dn th 
Son victed of the like offence, ſo 25 the ſum to be levied 
on any one perſon in caſe of the poverty of other offen- 


ders amount not in the whole to above 101. on occaſion 


of any one meeting; one third to the king, one third to 
the poor, and one third to che informer and to ſuch per · 


con as the juſtice ſhall a Wet * nba to their di- 


igence in diſcovering, 


ſaid conyentjcles. 
And every perſon who ſhall ſuffer _ ſuch queſt ta 


his houſe, outhouſe, þarn, or backſide, ſhall ge ol, 


in like manner; and in caſe of his inabilit) be 
levied on the goods of ſuch perſons who | | be con- 
victed of being preſent. 

Ik the penalty exceeds 101. an appeal lies to the ſeffions, 


ay treble cofts. . And no other court whatſoever ſhall i iny 
eddle, but the quarter ſeſſions only. WORE 
And juſtices and conſtables may with what force they 
think fit, upon refufal to open, break open doors where 
they ſhall be informed ſuch conyenticle is, and take the 


| apr into cuſtody. And on certificate from any June 


e of his particular information or knowl 
nlawful meeting, and that he j A not Iron with ſuch 


ALE 


ces, with ſuch troops or knot of horſe and. 
nd alſo the ſheriff, and other miniſters of juſtice, with 


ſuch other aſſiſtance, as they fhall think met, or can get 


in readineſs with the ſooneft, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diff 
— 1 85 ſuch meeting, and take the offenders into 
Fultody 

Thus food the laws at the revolution, 


2 deg aforefaid act of toleration, 29 i the Erd 
am and Mary, ch. 18. it is enacted, that nei 

her the ſtatutes aforeſaid, nor any other made againſt p 

$ and popiſh recyſants (except the ſtatutes of oy 25 

6. . c, 2. and the 30 C. 2. fl. 2. c. 1, hereafter men- 
ned) hall A to 5 9 Aiſſenting 5 the 


| tying 9 Who ſhall pe due 5 the mannex 
00 They 


we va r-. Seer © =. 
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Wo Dey ll 8 he green ſings of the pong, take 


the oaths of al e and ſupre 1 G. c. 1 | 
(2) They well ade hes s — 9 an Gbleie ih * | 


clarntion of the 30 C. 2. H. 2. c. 1. againſt poper 
REP The place of meeting ſhall be certified to * bi- 
Loh ah or to the archdeacon of the archdea- 


| — or N juſtices of apa wy ace at the g eneral or 
e 


uarter ſeffians, and reg faid biſhop's s Or arch- 
eacon's court, or —_— at ſuch ſeſſions. And the re- 

iſter, or clerk of the peace, ſhall regiſter or record the 
— and give certificate thereof to any who ſhall demand 


it, for which no more ſhall be taken than ſixpence. 
(4) The doors of the place where they meet ſhall not, 
Goring ſuch time of their meeting, be locked, barred, or 


at They ſhall not in writing deny the doctrine of the 
trinity. 


2. What hath hitherto been obſerved, regardeth all pro- 


teltant diſſenters jin general. There are beſides 


other laws, which concern their teachers and preachers 


Which are theſe three that follow ; 
(x) By the 17 C. 2. c. 2. No perſon, who ſhall take 


upon him to teach or preach in any far ge thang 
ticle, under pretence of any exerciſe of 


unleſs only in paſſing upon the road, or unleſs required 


by legal proceſs, dar within five miles of a city, town 


corporate, or borough: nor ſhall be ſchoolmaſter, or take 
any boarders or _ to be inſtructed by himſelf or any 


other, without taking an oath of allegiance therein men- 
(tioned, on pain of 401. one third to the King, one third 
to the poor, and one third to him who ſh 

eourts at Meſiminſter, aflizes, or ſeſſions. And two juſ- 


ſue in the 
tices, on oath of the offence, may commit them for fix 


months. 


(2) And by the 22 C. 2. c. 1. If any perſon. ſhall take 


upon him, to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of 


the church of England, he ſhall forfeit for the firſt offence 


201. and for every other offence 40 l. And if he be a 
ranger, or in the judgment of the juſtice of the peace 


before whom, he is convicted, unable. to Paſs it, . may, be 
ae the goods of any perſon 
TRE And by the 13 &. 14 C. a. c. 4. * 14. „ 
preſume to conſeerate and adminiſter the . 
before be be ordained prieſt, * . W 
e of. ee Err 22 
ny 


on, ſhall, 


Now 
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Diſſenters. 


"Now by the aforeſaid act of toleration, it is provided, 


that no perſon diſſenting from the church of England, in 


holy orders, or pretended holy orders, or pretending to 
holy orders, nor any preacher'or teacher of' any congre- 
gation of difſenting proteſtants, ſhall be liable to any of 
the aforeſaid penalties, who ſhall be qualified as follows: 
(1) He ſhall at the ſeſſions take the oaths aforeſaid. - 
(2) He ſhall there make and ſubſcribe the declaration 
of the-20 C. 2. fl. 2. „ K. 

(3) He ſhall there alſo declare his en of, and 
cull ribe the 39 articles, except the 34th, 3 35, and 36th 
Seer, the quality, examination, and ſubſcription of 
uch as are to be made miniſters), and except theſe words 
of the 20th article, viz. [the church hath power to decree rites 
or ceremonies, and authority in controver ies of faith, and yet] 


All which ſhall be entred of record in court; for which 


the clerk of the peace ſhall have 6d. and no more. 


(4) The place for worſhip ſhall be certified as before. 


(5) The doors of the place where he ſhall preach or 
teach, ſhall not be locked, barred, or bolted. 


(6) He ſhall not deny, in his preaching or teaching, 
| the doctrine of the bleſſed trinity. | 


3. Furthermore, there are beſides the aforeſaid general 
pO. af certain other penal laws affecting the r! in ar- 


ticular : namely, theſe two; 


(1): By the 5 El. c. 1. If any perſon ſhall refuſe to 
take the oaths of allegiance and ſupreneys bon tendred, 
he ſhall incur a præmunire. 

42) And by the 13 C 14 C. 2. c. 1. If any perſon, 
who fhall maintain that the taking of an oath is unlawful, 
hall refuſe an oath duly tendred, he ſhall forfeit a ſum 
not exceeding 51. for the firſt offence, 10 l. for the fe- 
cond, and for the third ſhall abjure the realm or be tranſ- 
ned, | 
ay now by the act of lesion; cube ſhall be dit. 
charged of the penalties of theſe laws, and of all others 
made againſt popiſh recuſants, or proteſtant non-confor- 
miſts, and ſhall injoy all other benefits, under the like 


; lindtadbns: Which any other diſſenters injoy, on their 
a Jualifying themſelves in the ſame manner as other diſ- 


ſenters; except that inſtead of the oaths at ſeſſions, they 
Mall bo allowed to make and ſubſcribe 2 declaration of 
fidelity, and to ſubſeribe a profeſſion of their — 5 ber 
lief (Which are. inſerted under the title O len 
N aptits in particular,” it Re bade by 
ton, that dlſſenting 
1 VP proteſtants 
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proteſtants ſcruple the baptizing of infants, Every per 
ſon in pretended holy orders, or pretending to Ae or- 


| ders, or preacher, or teacher, that ſhall take the oaths, 


and make and ſubſcribe the declaration, and ſubſcribe the 
29 articles, except as in the caſe of other diſſenting 
teachers as before, and except alſo part of the 25th article 


touching infant baptiſm, ſhall i injoy the nem e as 
Nt as Pry. ceachers. | 


1 Prot 6 diſſenters intitled to certain privileges 
S the act of toleration. 


| » Beſides the exemption from penalties, his majeſty” 8 * 
4eftanit ſubjects are by the act of toleration intitled to cer- 


tain privileges: which are of two kinds; 1. Such as con- 
cern all proteſtant diſſenters in general. 2. Such as con- 
cern their teachers in particular. 

1. As to all proteſtant diſſenters in general, AST wp 


"ſhall not be proſecuted in any eccleſiaſtical court, for or by 


reaſon of their not conforming mw the church of England. 
But this ſhall not exempt them from paying of tithes, or 

other parochial duties, or any other duties to the church 
or miniſter, nor from any proſecution in any eccleſiaſtical 

court, or elſewhere, for the ſame. 

dince this act, Mr. Hawkins obſerves from 3 255 376. 
2 prohibition=will lie to the ſpiritual court proceeding 
" againſt perſons for incontineney, who have been married 
in a licenſed conventicle. The caſe was this; Two per- 


"ſons, who were publiſhed and married in a conventicle, | 


were afterwards libelled againſt in the ſpiritual court, for 
incontinence and fornication ; and upon moving for a pro- 


| hibition, time was aſſigned to ſhew cauſe why it ſhould . 


not go, and the proceedings in the eccleſiaſtical court were 
| ſtayed in the mean time. Afterwards, it was agreed that 
a prohibition ſhould. be granted, and that the plaintiff 


ſhould declare; that ſo, upon demurrer, the point might 


be tried. But what the judgment was, or whether the 
cauſe proceeded to trial, doch _ r ke * — 
617. 

ut now, by the ſtatute"of the: 26 6: 2. 2 fuch 
- marriage,” unleſs it be in a church or publiek chap 
cept the marriages of quakerg and jews W 2 ſhall 
, be void. | 


131: Mfr Batbibile Ile wile obfirves Kr Hab. 122 "that ie 


* been doubted whether diſſenting ſchoolmaſters, as 
ſuch, were exempted by the toleration act from che penal- 
Us ties inflited upon them in the ſeveral acts againſt diſſen- 


ters, 
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1. ſaid ſcbos. #$- if any ſchoolmafter, or other perſon, 


ters, - it was farther enaQed b the -- "TOM that who- 
ever ſhall keep any ſchool or » or teach any youth 
as tutor or ſchoolmaſter (unleſs he inftru& them er 
reading, writing, arithmetick, or ſuch mathematical * 
ing as relates to navigation, or ſome mechanical art, and 
hae in the Englifb tongue) without having firſt ſubſcribed 
the declaration of the 13 & 14 C. 2. relating to confi 
with the church of England, and without a licence from 
the biſhop, he ſhall be impriſoned for three months. But 
this was repealed by the 5 G. c. 4. So that the doubt in 
this reſpect is left where it was. 
In the caſe of K. and Daviſon, T. 12 V. as reported 
by Salleld and L. Raymund, Daviſen, 2 quaker, on 
an corpus upon a writ of excommunicato capiendo, wr 
ſchool without licence, was admitted to bail, 


| it ſhould be determined whether this was an offence. But 


it doth not appear from either of thoſe reports, what was 
the determination. 1 Salk. 105. L. Raym. 603. 

And ſome other caſes of the like kind there have been, 
wherein the proſecutors did not chuſe to proceed, 80 
that it ſeemeth to have been underſtood in practice, that- 
the aboveſaid clauſe exempts them from Hiritual * | 
for þ gg ſchool without licence, — act o | 


t every 
fed re fl, nd 
Heron enſtrutting 2 
Family as d tutor or ſc — et bee, on ud 


nos; |< ep ws” — ate conformity to 
of the doch of England, on Pat of hong Al 


n ow a 


_ or —— 2 
efore licence SEED om the biſhop or ordinary 40 jou 
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Moreover; If any perſon diſſenting from n | 


ol England, ſhall be appointed to the office of high con- 


ſtable, petit conſtable, churchwarden, overſeer of the poor, 


eien 


4 


2 the declaration there, he ſhal 
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Mall ſcruple to take upon him any of the ſaid offices in 
r other matter or thing, re- 
3 law to he —2 or done, in reſpect of — | 


uty by him to be Provided, that ſhal] 
. Proyided, that the 


2 e perſon ſhall and may execute ſuch office 


| — be allowed and approved by ſuch perſons, and in 


ſuch manner, as ſuch officers ſhould by law haye been al- 


lowed and approved, 


2. As to their teachers. or preachers. Every teacher or 


preacher, in holy orders, or pretended holy orders, that 


is a miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 
ticles as aforeſaid, ſhall be thenceforth exempted from 
ſerving upon any jury, or from being choſen or appointed 
fo bear the office of churchwarden, overſeer of the poor, 
or any other parochial or ward office, or ether office in 
ag Manns city, town, pariſh, diviſion, or wapentake, 
ut this ſeems clearly not to extend to quaker . 
or Dy Tak for they are neither i in holy orders 22 
orders. It is true, by a ſubſequent —. of 
588 W. quakers are exempted from ſerving on ju- 

Pe Fr neither by that, nor any other act, are 
uakers exempted from ſerving the office of churchwar. 
— overſeer of the poor, or other parochial or ward of- 


 fice,' by themſelves, or 2 ſufficient deputy to de by chem 


n 


l. Laws againſt e ale by the act f 


1x. No clauſe in the toleration att ſhall ive n 
benefit, to any popiſh recuſant; or to any that ſhall den 
in N e e eee Il 
c. 1 17. 

And every juſtice of the peace my any time require 
any perſon that goes to any mee or the exerciſe of re- 
ligion, to make and ſubſcribe the ſaid declaration, and ta 
take the ſaid oaths (or if quakers, the declaration of fide- 


| lity); and upon refuſal thereof, © fuch juſtice ſhall commit 
-ſuch perſon to priſon; and ſhall certify certify his name to the 


next ſeſſions; and if he ſhall, refuſe A N to make and 
taken for a po- 
h recuſant convict, and fuſfer accordingly. id. |/ 75 
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Fe C, 2. , 2; which requires, that all perſons. a 
a ee as is therein menti 
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| ſhall receive the ſacrament according to the uſage of the 


church of England, and ſubſcribe the declaration againſt 
tranſubſtantiati oo. 3 
3. The toleration act ſhall not extend to the ſtatute of 
30 C. 2. ff. 2. c. 1. which diſables perſons from ſitting in 
either houſe of parliament, or coming to court, who ſhall 
not ſubſcribe the declaration therein expreſſed againſt 


IV. Laws relating to ſans diſſenters, made ſince 


be att of toleration. 


1. If any perſon diſſenting from the church of England 
(not in holy orders, or pretended holy orders, or pretend- 
ing to holy orders, nor any preacher or teacher of any 
congregation) who ſhould have been intitled to the bene- 
fit of the toleration act, if he had duly taken, made and 
ſubſcribed the oaths and declaration, or otherwiſe quali- 


fed himſelf as required by the act, ſhall be profecuted on 


any of the penal ſtatutes, from which proteſtant diſſenters 
are exempted by the ſaid act, — ſhall at any time during 
ſuch proſecution, take, make, and ſubſcribe the ſaid oaths 
and declaration, or being a quaker ſhall qualify according 


to that act, either in the manner preſcribed by that act, 
or before two juſtices who ſhall take and return the ſame 


to the next ſeſſions to be there recorded; ſuch perſon ſhaRl 


be intitled to the benefit of the act, as fully as if he had 


qualified himſelf in the time preſcribed by the act, and 
Hall from thenceforth be diſcharged from al the penalties 
and forfeitures incurred by force of any of the aforefaid 
penal ſtatutes. . 10 An. c. 2. ſ. 8. 


2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, althoꝰ the ſame be 
not in the county where he was ſo qualified; provided 
that the place of meeting hath been duly certified, and 
regiſtred, or recorded; and ſuch teacher or preacher ſhall, 
if required, produce a certificate of his having ſo quali- 
fied himſelf, under the hand of the clerk of the peace where 
he was qualified; and fhall alſo before any juſtice of ſuch 

county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch oaths as are mentioned in the 
act of toleration, if thereunto required. 10 An. c. 2. f. 4. 
3. If any mayor, bailiff, or other magiſtrate, ſhall wi 

fully reſort to, or be preſent at any publick meeting for 
religious worſhip, other than of the church of England, 


in e own or other peculiar habit,” or attended)with*the 
„ 29910 Nus elit, ts 11459 93 enſig | 
Heads - enſigus 


n a 


Ng 


* 


„F Yo... det Sos ls. 


Danube 


enſigns belonging to his office, he ſhall be diſabled to hold 
as 3 or any other publick office. 5 G. c. 4. 7.2 5 


| Diſtillers. See Excile, ; 


* 2 ** 


Diſtreſs. 


T# 1 E ag for recovering rent by way of aides, 
ſeems firſt to have come over to us from the civil 
law. For anciently in the feudal law, the not paying at- 
tendance at the lord's courts, or not doing the feudal ſer- 
vice was a forfeiture of the eſtate: But theſe feudal for- 


feitures were afterwards turned into diſtreſſes, according to 


the pignorary method of the civil law: that is, the land 

that is let out to the tenant is hypothecated, or as a pledge 

in his hands, to anſwer the rent agreed to be paid to the 

landlord, and the whole profits ariſing from the land are 

pe 5 the Jord's ſeizure for the e dak latisfaction 
ereo 


e which v we vii 8 25 | 


7 For what cauſe a diſtreſs ſhall en 
II. What goods may be diſtrained, and what not. 
II. At what time the diſtreſs ſhall be alen. nal 
TV. Where the diſtreſs ſhall be made. thai: 
J. That reaſonable diſtreſs ſhall be taken. gay 
VI. Manner of making diftreſs. 9 
VII. Diſtreſs how to be demeaned. 

VIII. Of reſcous and pound breach. 

IX. Replevying the diftreſs. _ | 1 
X. Sale of the difteſi. . oe 
XI. Irregularity in tbe proceedings. + 5 
XII. Landlord re-entring-on non-payment. 

XIII. Caſe of tenant bolding over. 

XIV. Attorning to ſtrangers. 

AV. Deſerting the premiſſes. 

VI. Rent in caſe of an extent or execution. 
VILE. Rent on the death of tenant for life. 

XVIII. 
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Kent in arrear 


Tender of 
yayment, 


rents and 
— 


Diſtreſs. 


III. Rent how far recoverable by auen of 
adminiſtrators © 


X Of difreſs by warrant of juices of the 2 | 
1. For what cauſes a difireſs ſhall be. = 


1. Diſtreſs for rent muſt be, ſy gone — theres 
fore it niay not be made on the fam on which the 
rent becomes due; for if the 15 is — 1 * of 
that day, whilſt 4 man can fee to eount 3 

; for if the 


ment is 
hie tenaut for rent 


2. It muſt not be after tender of p 
landlord come to diſtrain the goods 


behind, before the diſtreſs the tenant may upon the land 4 
tender the ar and if after that a diſtreſs be taken, ma) 
it is wrongful : And if the landlord have diſtrained; if the cafe 
tenant, before the im thereof, tender the arrear- = 
ages, the landlord ought to deliver the diſtreſs, and if he for 
doth not, the detainer is unlawful. Even ſo it is, in caſe whi 
of a diſtreſs for damage feaſant (or damage done by eattle act 
treſpaſſing), the tender of amends before the 5 ma- an) 
keth the diſtreſs unlawful ; and after the diſtreſs, and be- for 
fore the impounding, the detainer unlawful. 2 Inf. 107. an) 
But in this caſe, altho' the owner tender ſufficient or 
amends, yet he cannot take his beaſts out of the pound, if ma 
the amends be refuſed ; but he muſt r and if it be fer 
found at the trial that the amends was not ſufficient, the 155 
perſon on whom they treſpaſſed ſhall have damages; if the m1 
amends tendred were ſufficient, then the owner of the tio 
beaſts ſhall have Dr. & St. 112. | det 
3. The like remedy may be had by diſtreſs, impounding me 
and ſale, in caſes of rent ſeck, rents of aſſize, and chief the 
rents, as in caſe of rents reſerved upon leaſe. - 46. 2. du 
Co 28. 7. 5. : be, 
Note, there are three kinds of rents ; rent ſervice, rent 
charge, and rent ſeck. lea 
Rent ſervice is, where the tenant holdeth his land of his to 
lord by fealty and'certain rent; or by homa , fealty, and da 
certain rent; or by other ſervice, and certain rent. And le⸗ 
it is called a rent ſervice, becauſe it hath ſome of 
ſervice incident to it, which at the leaſt is fealty. 1 Inft, - 
141, 2. 
| Rent charge is ſo called, becauſe the land for payment ur 
thereof, is charged with a diſtreſs ; but before this act ſuch: if 
diſtreſs could not be fole, but only detained till the rent CC 
ſhould * paid. ſu 


” nn 
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Tf the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent ſec, 
redditus ſiccus, or dry rent: and the difference between a 
rent charge and a rent ſeck is, that there is a clauſe of di- 
ſtreſs annexed to one, and no ſuch clauſe to the other; 

and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to 

- the perſon of the grantor in a writ of annuity. 
1 Infl. 143. | | 
— are the certain rents of freeholders and 
ancient copyholders, ſo called becauſe they are aſſiaed and 
certain, and thereby diſtinguiſhed from redditus mobiles, 
farm rents for life, -years, or at will, which are variable 
and uncertain. 2 ft. 19. 

4. Where the nt is not by deed, the landlord Agreement not 
may recover a reaſonable ſatisfaction, in an action on the by deed, 
2 I FS 14. 8 2827 

F. So an action of debt ma t a tenant gent 
for” life, in purſuance of Cd the 8 Mn. c. 14; e 
which enacteth, that whereas before the ſaid ſtatute no liſe. 
action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, for any perſon young 
any rent in arrear or due upon any leaſe or demiſe for li 
or lives, to bring an action of debt for ſuch arrears, in like 
manner as he might have done in caſe ſuch rent were re- 
ferved upon a leaſe for years. /. 4. 

6. Perſons having rent in arrear, upon any leaſe deter- Leaſe deter- 
mined, may diſtrain for ſuch arrears after the determina- mined, 
tion of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in ſix 
months after the determination of ſuch leaſe, and durin 
the continuance of ſuch landlord's title - or intereſt, — 
during the poſſeſſion of the tenant from whom ſuch arrear 
became due. 8 An. c. 14. /. 6, 7. 8 

7. Whereas many perſons hold conſiderable eſtates by Sock mnt 
leaſes for lives or years, and leaſe out the ſame in parce | 5 
to ſeveral under tenants; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renewing 
of the principal leaſe; it is enacted, that in ſuch caſe, the 
chief leaſes may be renewed, without ſurrendring all the 
under leaſes; and the like diſtreſs or entry may be had, as 
if the former chief leaſe had been till kept on foot and 
continued, or the under leaſes had been renewed under 
ſuch new principal leaſe, 4 G. 2. c. 28. ſ.6. _ 

; 8. 5 


1 


one rent. 


Diſtreſs. 
8. Before the ſtatute of the 17 C. 2. c. 7; in caſe. a di- 
ſtreſs was: too little, where ſufficient diſtreſs was to be had; 


a man could not diſtrain again, be the demand never ſo 


8 dp — 


times; for that is great oppreſſion. 


great; for it was his folly that at firſt he diſtrained no 
more. MA. 7. Comb. 546. | 

But now, by the ſaid ſtatute, in all * * the 
ralue of the cattle diſtrained ſhall not be found to be 4 


the full value of the ;arrears diſtrained for ; the part 


whom ſuch arrears were due, his executors or admini - 


tors, 8 diftrain Wire for the reſidue ok the ſaid arrears. 


4. 
So in an manner, 3 the diſtreſs i is cy be =—_—_ 


| of the:warrant of a juſtice of the peace, in nature of an ex- 


ecution. And the diſtinction ſeemeth to be this: where 


2 a perſon hath an intire duty, he ſhall not ſplit the entire 
ſum, and diſtrain for part of it at one time, and for other 


part of it at another time, and ſo totes; guoties, for ſeveral 
But if a man ſeiſeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value; as pictures, / jewels, race 
horſes,” and the like), there is no reaſon,why he ſhould 


not afterwards complete his execution by making A a 


Diftraining 
where no rent 
is duc, 


ot 4" 


Separate from 
the perſon. 


ſeizure. Burrow. 589. 

9. If any diſtreſs and fale ſhall be made, for rent in 
arrear and due, when none is in truth due, the _ 
ſhall recover double value with full colts... i 2 . Seſſ. 


And if the diſtreſs be ae of goods 1 cauſe, the 
owner may make reſcous; but if they be diſtrained without 
cauſe; and impounded, the owner cannot break the pound 
and take them out, becauſe they: are in the u of e 
vw e, j. fv! 


122 . 5. 


* What 4 may te difrained, and what not. 


1. Diſtreſs for rent muſt be of a things er a va- 
luable property is in ſomebody; and therefore dogs, bucks, 
does, conies, and the like, that are on nature, cannot 
be diftrained. 1 Inft. 47. 

2. Altho' it be of Wanne property, as a * yet 
when 2 man or woman is riding on him, or an ax in a 
man's hand cutting of wood, and the like, they are for * 
time privileged, and cannot be diſtrained. 1 {nft. 47. 
But it is ſaid, that if one be riding upon a horſe — 
feaſant, the horſe may be led to the eren Sang che kider 
. 122 1 Sid. 2 nee oy = 
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Aa Re 
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And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diftrained for rent (altho' they 
may for damage feaſant) ; but both cart and horſes may, 
if the man be not upon the cart. 1 Vent. 36 75 


3. Valuable things ſhall not be diſtrained for rent, for For maintenanos 
benefit and maintenance of trades, which by conſequent of trades. 


are for the commenwealth, and are there by authority of 
law: as a horſe in a ſmith's ſhop ſhall not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in a ho- 
ſtry, nor the materials in a weaver's ſhop for making of 


cloth, nor clath or garments in a taylor's ſhop, nor ſacks 


of corn or meal in 4 mill, nor any thing diſtrained for da- 
mage feaſant, fot it is in cuſtody of the law z and the like. 
40. % 3115150 21 | | 


4. Beaſts belonging to the plough ſhall not be diſtrained ans a man's 
(which is che ancient common law of England, for no man? 15 


ſhall be diſtrained by the utenſils or inſtruments of his trade 


or profeſſion; as the ax of the carpenter, or the books of 


a ſcholar) while goods or other beaſts may be diffrained. 


1h 47. Ln WF a Y 8 

But this rule holds only in diſtreſſes for rent arrear, a- 
merciaments, and the like; but doth not extend to caſes, 
where 4 diſtreſs is given, in the nature of an execution, by 


mn particular ſtatute, as for poor rates, and the like. 


4 44 


and cart; when there were other goods more than ſuffi- 
cient to anſwer the value of the demand. It was ob- 


jeRed; tllat by tlie ſtatute of 51 H. 3. fl. 4. (which was 


alſo in affirmance of the common law) none ſball be di- 


irained by his -beafts that gaigne his land. In the argument 
of this cauſe, it was obferved, that this duty on the ſta- 
tute of the 43 Elz. is not a tax upon the land, rior paya- 


ble out of it; but a charge upon the perſon: and it is a 
tax throughout the kingdom, and for publick benefit: 


That it is ngt to be conſidered upon the foot of a com- 
mon law diſtreſs: That the nature, deſign, and end of this | 
. publick duty, required the moſt effectual and ſpeedy re- 
medy that could be deviſed: That the reaſon why beaſts 


of the plow could not be diſtrained at common law, will 


not hold in the preſent caſe. This is ſimilar to ay exe- - 

cution, and eſſentially diſterent from a diſtreſs at common 
law. By the common law the diſtreſs could not be fold : * 

It was only taken nomine pane; not as 2 fatisfactivn 
(which this is) for the duty. r for the privi- 
8 ; 


Vor. J. e 
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lege do not now hold. Agriculture then wanted ind re- 


quired encouragement, and muſt have been impeded by a 


common law diſtreſs: Now, it doth not. Then, the 

| thing diſtrained could not be ſold, and remained uſeleſs : 
No, it may be ſold. This diſtreſs is not taken as 2 
plüKkẽͤqdge, or a mean to compel ; but for a ſatisfaction for 
| the Key itſelf, a perſonal duty, and of a publick nature, 
— And by lord Mansfield Ch. J. This ſeiſing is but partly 

_ analogous to the common law diſtreſs; but is much more 
analogous to' the common law execution. In' the old 
common law diſtreſſes, which were in nature of a nomine 

pong to compel payment, it would have been abſurd to 

have ſuffered the implements by which a man gained his 
livelihood to be holden as a pledge; becauſe that would 
mat have been taking from the man, the only means he had, 
of being able to pay the debt. But this reaſon doth not 
hold, where the things diſtrained may immediately be ſold 
by way of ſatisfaction; Which, tho? called a diſtreſs, yet 
really is, in this reſpect, an execution. And in caſes of 
execution, beaſts of the plow may be diſtrained, altho' 
there be other ſufficient diſtreſs. And the court were una- 
nimouſly of opinion, that beaſts of the plow are diſtrain- 
able under the ſtatute of the 43 Elix. and fuch like acts 

of parliament. Burrow. 579. | 
5. Furnaces, cauldrons, or other things fixed to the 
freehold, or the doors or windows of a houſe, or the like, 
* cannot be diſtrained. 1 Inft. 4 

Things for which 6. Things for which a en will not lie, ſo as to 
a replevin will be known again, as money out of a bag, cannot be di- 


my ſtrained. 2 Bac. Abr. 109. 
But money in a ANY ſealed may be diftrained ; for that 
5 ba 2 be known agan. 
Corn or hay cut, y the 2 . I. c. 5. Perſons having rent ar- 
Ry on any demiſe, aſe, or contract, may ſeize and ſe- 


cure any ſheaves or cocks of corn, or corn looſe or in the 
ſtraw, or hay being in any barn or granary, or upon any 
hovel, ſtack, or rick, or otherwiſe upon any part of the 
land charged with the rent, and may lock up or detain the 
ſame in the place where found, in the nature of a diſtreſs; 
fo as the ſame be not removed to the damage of the owner, 
-out of the place where found and ſeized, but-be kept there 
(as impounded) till replevied or ſold. 7 3. 
Corn or hey 8. Alfo by the 11 C. 2. c. 19. The landlord may take 


Boing. and ſeize corn, graſs, hops, roots, fruits, pulſe, or other 


product growing, as a diſtreſs; and the ſame may cut, ga- 
ther, make, cure, carr 22 lay up, when ripe, in the 


your or other proper p th \ 
a 


e on the premiſſes ; and if there 


S Bag. = 


Nay: = 


— 
E. 
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ny other barn or proper place which he ſhall procure, ſo 


near as may be to the premiſſes; the appraiſment whereof 


ſhall be taken when cut, gathered, cured; and made, 
and not before; . 8. | ; 30; 48 1 

And notice of the place where the goods ſo diftrained 
ſhall be lodged, ſhall in one week after the lodging 
thereof be given to the tenant, or left at the laſt place of 
his abode. ſ. 9. n eee 

9. Where a ſtranger's beaſts eſcape into the land, they 


may be diſtrained for rent, tho” they have not been levant he 


and couchant (that is, tho* they have not been in the 
laid down and roſe up again to feed) provided they are 


Cattle eſcaped 


P 


ground for a good ſpace of time, or ſo long as to have 


treſpaſſers: But if the tenant of the land is in default; in 


not repairing his fegces, whereby the beaſts came into the 
land, the je | 
been levant and couchant, unleſs he have cauſed notice 


or cannot diſtrain ſuch beaſts, tho? they have 


to be given to the owner, and the owner ſuffers them to 


remain there afterwards, Lutw. 364. ; 
But in caſe of an ancient ſeigniory, the lord may diſtrain 
cattle for ſervices, which came in by eſcape, tho? th 
were not levant and couchant, altho' it be in default of 
the fences; which the tenant of the land ought to main- 
tain; becauſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by diſtreſs : 
But the owner may prevent the diſtreſs, by making freſh 


- purſuit; for then the cattle remain as it were in his own 


poſſeſhon, - L. Raym. 168, 9. H. 8 W. Kemp and 


Crews, : S 
But in caſe of rent reſerved upon a leaſe for years, the 


leſſor cannot diſtrain ſuch cattle, until they be levant and 


couchant ; for if the leſſor had had the lands in his own 


hands, he ought to have repaired the fences z and when 
he puts in a leſſee, he ought. by covenant to oblige him 


to repair : and therefore in that caſe, if the law would 


allow the leflor to diſtrain the cattle of a ſtranger which 
come in by eſcape, before that they be levant and 


couchant, it would be in effe& to allow a man to take 


has 


adyantage of his own wrotig. Therefore if the cattit 


.come in by default of the owner of the cattle, then they 


may be diſtrained before they be levant and couchant; but 
if in default of the tenant of the land, there they cannot 
be diftrained until they have been levant and couchant, 
that is to ſay, for rent upon leaſes for years. And in 
ſuch caſe the leſſor ſhall not take the cattle before that 


he has given notice to the owner, that they are upon the 


Ee land 


| 419 
ſhall be no barn or proper place on the premiſſes, then in 


xd on 
es. 


* 


% * 
8 * 
„ % 
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land Nable üb „ diſtreſs and if be doth not come to 
take them away, then they become diſtrainable. And by 


* 


Treby' chief juſtice; Where the cattle eſcape accidentally, 3 
8 there they are not diſtrainable, until they have been le- 4 
2, vant and cbuchant; but if they eſcape by default of their : 
| owner, they are:diftrainable the firſt minute. id. 
Cattle de- Bog A perſon driving ſheep to Londen to fell, -by:agree- 
an t wich the maſter of an inn, puts them into a ground 
3 ſo much a ſcore for a night. The landlord ſeeing them, 5 
End, whoſe they were, but coniſentad to their ſtaying 8 
there, and afterwards the fame evening diſtrained them for it 
rent due to bim from the maſter of the inn. And it was 1 
999 for the landlord. T. 1 V. Fowkes and Je, in * 
05. 3 Lev. 260. 2 Vent. 5 “0h... ft 
But in the ſame caſe, upon a bill for relief. in equity, 8 
the' lords commiſſioners ſeemed to think, that the grounds 
lying to the inn, and uſed therewith, ought to have the 
fame privilege as the inn hath, and that paſſengers cattle % 
ought not to be diſtrainable there. 2 Fern. pans fit. ta 
And it appeared in this caſe, that en the landlord's n 
coming and ſeeing the ſheep, he pretended to be angry. "fie 
Upon which the owner offered to take out the ſheep, at | 
which time they were not diſtrainable for tie rent, having "fe 
not been levant and couchant upon the lands. So that the vie 
court looked on the conſent as à fraud, to get them to be 40 
left all night, by which they became liable to the diſtreſs. tre 
And it was decreed, that the landlord ſhould anſwer for co 
the value of the ſheep, and pay coſts both in law and equity. to 
Free. Chan. 7. i 
So where a rent charge was arrear for 20 years, and - tt 
OA eſcaped out of the next ground, and were diſtrained ; RPE] 
Tord er 2 equity) re N m it. 2 Vern. ha 
231. H. 1600. Brodon and Pie the 
Cattle r. II. If ten 7 head of — doin dnibage, a 2 man can- im 
feaſant. not take one of them and keep it till he be ſatisfied for the "thi 
whole damage; but he may bring an action of treſpaſs ſor the 
e reſt. - 12 Mad. ogy, nu, 23 W. Vaſper and * a 
Wards. & | | 
If a man hath common Hor? ten cattle, and he puts in ye: 
more; the ſurpluſage above ten may be taken damage be 
feaſant. 1 Roll's Abr. 605. 5 
If a man come todiſtrain, and ſee the beaſls in his ground, Jew 
and the owner chaſe them out, of purpoſe before the diſtreſs 2 30 
taken; yet the owner of the ſoil cannot diſtrain them, and 1 
if he doch, the owner of the cattle may reſcue them ; for In 
the beaſts muſt be d amage feaſa it at the time of the diſtreſs. . 1 


1 Þnft, 161. 
Fox 
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For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is ; * 
and the thing diftrained muſt be taken in the very act: for 
' if the goods are once off, tho' on freſh purſuit, the owner 

of the ground cannot take them. 12 Mod. 66 ũ—U..- 


4 


| a * 1 wh 
For before ſun riſing, or after ſun ſet, no man may di- 
ſtrain but for damage feaſant. 8 Airrour c. 2. An.. 


IV. Where the diſtreſs ſhall be made. bee 
1. The king's officers, as ſheriffs and other, ſhall not Church lands, 


take diſtreſſes in the fees wherewith churches in times paſt 


have been endowed ; but diſtreſſes may be taken in poſleſ- 

ſions of the church newly purchaſed. 9 Ed. 2. c. 9. 

2. A man may diftrain in places or lands within the Onthepremiſfes, 
fee, liable to diſtreſs, and not elſewhere. 52 H. 3. c. 15. 

2 Lift. 131. Mir. c. 2. f. 26. 5 | wy 

3. And by the 11 G. 2. c. 19. The landlord may diſ- On the common. 
train any cattle or ſtock of the tenant, depaſturing on any | 
common appendant or appurtenant, or any ways belonging 
to the premiſſes demiſed. /. 8. _ bg G 

4. No perſon (except the king's officers) ſhall take di- In the h. 

| ſtreſſes in the king's highway. 52 H. 3. c. 15. e 
And the reaſon is, becauſe the king's ſubjects ought to 
have free paſſage, as well to fairs and markets, as about 
kheir other affairs. But yet this ſhall not be taken, to 

make the diſtreſs utterly unlawful, ſo as to take advantage 
"*theteof in bar to an avowry; but to this purpoſe, that if 
the lord diſtrain in the highway, the tenant may have an 
action againſt him upon this ſtatute. 2 If. 131, 132. 
5. But by the 11 G. 2. c. 19. If any tenant for life, on neg off the 
years, at will, ſufferance, or otherwiſe, ſhall fraudulently pemiſes. 
or clandeſtinely convey off the premiſſes his goods or chat- 
tels, to prevent the landlord from diſtraining; ſuch land- 

lord, or any perſon by him lawfully impowered, may in 
* 30 days next after ſuch conveying away, ſeize the ſame 
Wherever they ſhall be ſound, ànd diſpoſe of them in ſuch 
8 if they had been diſtrained on the premiſſes. 

3 1. — 44 1 8 W ie 34.5 Z 1 3 
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But no landlord ſhall. diſtrain any goods fold bona fads, 
and for a valuable conſideration, before ſuch ſeizure made, 
to any perſon not privy to ſuch fraud. /. 2. 1 

And if any tenant ſhall ſo fraudulently remove and con- 
vey away his goods or chattels, or if any perſon or perſons 
ſhall wilfully and knowingly aid or aſſiſt him in ſuch frau- 


dulent conveying away or carrying off of any part of his 


* 


oods or chattels, or in concealing the ſame; eyery perſon 
o offending ſhall forfeit to the landlord double the value 


of ſuch goods, to be recovered in any court of record at 


Weſtminſter. /. 3. MAG, Aa 
But if the goods and chattels ſo fraudulently carried off 


pr concealed ſhall not exceed the value of 501. the land- 


lord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the ſame county or di- 
viſion, ne near the place whence fuch goods and 


chattels were removed, or near the place where the ſame 


were found, not being intereſted in the lands or tene- 
ments whence ſuch goods were removed ; who may ſum- 


mon (B) the parties concerned, examine the fact and 
all proper witneſſes upon oath (or if it is a quaker, upon 


affirmation required by law ;) and in a ſummary way de- 
termine whether ſuch perſon or perſons be guilty of the 


offence, with which he or they are charged, and to in- 


quire in like manner of the value of ſuch goods and chat- 
tels; and upon full proof of the offence, by order ( C) 


under their hands and ſeals the ſaid juſtices ſhall adjudge 
the offender or offenders to pay double the value of the 


ſaid goods and -chattels, to ſuch landlord, his bailiff, 
ſervant, or agent, at ſuch time as the ſaid juſtices ſhall 
appoint; And if the offender or offenders, having notice 
of ſuch order, ſhall refuſe or negle& ſo to da, they ſhall 
by their warrant (D) levy the ſame by diſtreſs; and for 


want of ſuch diſtreſs (E] may commit the offender or of- 
| Fenders to the houſe of correction (F) there to be kept to 
hard labour, without bail or mainprize, for the ſpace of 


fix months, unleſs the money fo ordered to be paid as 


aforeſaid ſha]l be 91 757 ſatisfied. 1 3 
Perſons aggrieved by order of ſuch juſtices, may appeal 


to the next general or quarter ſeſſions; who may give 


. x 


And where the party appealing ſhall enter into recog- 
zance, with one or two ſureties, in double the ſum fa 
ordered to he paid, with condition to appear at ſuch ſeſ- 
fions ; the order of the juſtices ſhall not be executed 


coſts to either party. /. 5 


.. #zapſ} him in the mean time. /. 6, 
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2 29 2 30 C. 2. K. and Biſer. Order made by two 
juſtices, reciting that a complaint had been made to them 


in writing, by A. Clavey againſt J. Biſſex. that he the 
ſaid Clavey demiſed his eſtate in the pariſh of Shelley in the 
county of Somerſet, to William Thatcher, at the yearly 


rent of 441; and that there was due and in arrear.from 


Thatcher to him for rent of the ſaid eftate, on the 5th day 


of April laſt, 241. 15s. 8 d. ; and that he the ſaid Cla- 
vey would have diſtrained the goods and chattels of the 
ſaid V. Thatcher upon the ſaid eſtate, in order to obtain 
ſatisfaction of the ſaid rent; but to prevent him from fa 
doing, the ſaid Biſſex, on or about the 27th, 28th, and 
29th days of Augu/t laſt, did knowingly and wilfully aid 
and aſſiſt the ſaid Thatcher, in fraudulently conveying and 
carrying off from the ſaid eſtate his the ſaid T hatcher”s 
goods and chattels, and alſo in concealing the ſame, be- 


ing under the value of 50 l. that is to ſay two cows, 


one heifer, and ten hundred weight of cheeſe, of the va- 


lue of 201; whereby the ſaid Clavey was prevented from 


diſtraining the ſame, in order to obtain ſatisfaction for 


the ſaid rent, and contrary to the ſtatute 11 G. 2; and 


therefore praying us to grant him our warrant of ſum- 
mons, requiring you the ſaid J. Biſſex to appear before us, 
and that we would examine the fact, and thereupon make 


ſuch order therein for his relief, as the ſaid ſtatute direas 


and requires, and as ſhould be agreeable to juſtice: Where- 
upon we the ſaid juſtices, reſiding near the ſaid eſtate from 
whence the ſaid goods and cattle were removed, and nei- 
ther of us any way intereſted in the ſaid eſtate, did iſſue our 
warrant of ſummons, requiring you the ſaid J. Brſſex to 
attend us thereon to anſwer the ſaid complaint; and you 
-having attended accordingly, and we in your preſence 
having examined the witneſſes produced by the ſaid 4. 
Clavey upon oath, and heard what was alledged by you 
in your defence, do adjudge that the ſaid complaint is 
true; and that the ſaid goods and cattle of the ſaid /. 


Thatcher, in which you fo aided and aſſiſted in conveying 
and carrying off from the ſaid eftate, and allo in conceal- 


.ing the ſame, were of the value of 201; and that you 


have thereby forfeited double of the value of the ſaid 


goods and cattle, being the ſum of 401; to the ſaid com- 
plainant A. Clavey, by virtue of the faid ſtatute: We 
therefore in purſuance of the ſaid ſtatute, do adjudge, 


order, and require you the ſaid F. Biſſex within the ſpace 
of three days from the date hereof, to pay to the ſaid 4, 
Clavey the ſum of 401; which if you ſhall neglect to do, 


och further proceedings 32 be then had againſt you to 
a 
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inforee the payment thereof, as the faid ſtatute directs 


th day of January 17 56.— This order was affirmed 
the ſeſſions upon appeal. Both the orders were remo 


FE” . by certiorari into the king's bench. It was moved to 
> quaſh the ſame. Objections taken: 1. The complaint 


is ſaid to be taken in writing, but not upon oath, 2. It 
is only ſaid, that he demiſed to V. Thatcher ; but not ſaid 
for what eſtate or term. 3. It is ſtated, ſo much was 
due for rent, but not ſaid for what term: it might 
due 20 years ago. It is not ſtated to be due, when That- 
cher removed his goods. 4. The words of the order are, 
oods and cattle ; of the ſtatute, goods and thattels. 5, 
o certain time is alledged when the defendaut aided and 
aſſiſted; only ſaid, on or about the 26th, 27th, or 28th 
of Auguſt. 6. Not ſtated that Thatcher did carry off his 
ene only that Biſſex did aid and aſſiſt him in carrying 
them off, 7. They adjudge the complaint true, but do 
not ſtate the evidence: and this is a conviction, not an 
order: and for any thing that appears, it might be upon 
Cblaveys evidence alone, 8. It is not ſtated that the goods 
were under the value of 50; which is the ground of 
the juſtices juriſdiction. 9. The words of the ftatute are, 
if any perſon ſhall be a tenant of any lands, tenements, 
or hereditaments: The word uſed in the order is eftate; 
which may be a thing incorporeal, or may mean the 
intereſt in the land, and ſo not within the ſtatute. 10. 
It ſhould appear, whether the landlord has a right to 
diſtrain: By the 8 An. c. 14. the landlord may diſtrain 
at any time within ſix months after the expiration of the 
term: It doth not appear theſe ſix months were not ex- 
pired; and if they were, this is no offence, After 


of the court: I think the moſt material objection is, whe- 
ther this is an order or a conviction. If a conviction, the 


doubt (notwithſtanding the caſe of K. and Pulleine, 1 Salt. 
369.) that in a conviction the evidence muſt be ſet out, 
that the court may judge upon it. So it was held by lord 
Hardiuicte in the caſe of K. and Lloyd, Str. 996. and in 
that caſe it was objected, that as it ſubjected the party to 
a penalty, tho' in the ſtatute it was called an order, yet 
it ſhould be conſtrued as a conviction: but the court ſaid, 
every ac of the juſtices, which ſubjects the party to a pe- 
nalty, ſhall not be conſtrued as a conviction. K. and 
VJenables, Str. 630. 2 L. Raym. 1406. upon the ſtatute 
for licenſing alehouſes, conſidered as an order. N and 
| | EM Blackwel 


and requires. Given under our hands and feals; this 


conſideration, Mr. juſtice Deniſon delivered the reſolution 


evidence ought to have been ſet out. And there has been no 
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Blackwell, M. 4 Ges. which the court ſaid was a ſtrong 
caſe, and muſt be conſidered as an order. I underſtood 
from my lord Hardwicke, in the caſe of K. and Lhyd, that 
his ground of the difference was founded upon the expreſ- 
ſions of the ſtatute, and not upon the penalty; as where 
the words of a ſtatute are, of which he be con- 
<< victedꝰ, it is to be conſtrued as a conviction. Here 
it is extremely ſtrong; the ſtatute calls it an order: and 
in the nature of it, it is an examination upon a complaint. 
If the party was never ſummoned, this court upon affi- 
davit will grant an information againſt the juſtices: but 
the ſummons need not be ſet out; and the court will in- 
tend the juſtices have done right, in caſe the contrary 
does not appear upon the face of the order. As to the 
xſ objection: This is not an information, but a com- 
plaint: when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the complaint need not be 
upon oath. In anſwer to the 2d objection: As the order 
has followed the words of the ſtatute, we will not in- 
tend it a caſe wherein the juſtices had not a juriſdiction. 
The court will not, in caſe of an order, intend that the 
| Juffices have done wrong. As to the 3d objection: It is 
ſuſficiently alledged, in an order; his — the tenant 
5 to carry autay the goods, as it is here alledged, is ſuſſi- 
| cient: . rent continued then to be in arrear; 
ö and the rather, as the defendant might have availed him 
felf of the rent paid, by proving it before the juſtices, I 
ö much doubt, whether in a declaration it would not be 
. ſufficient to ſay, the rent was in arrear at ſuch a day; 
5 and I think it would lie upon the defendant to prove that 


the rent does not remain in arrear. As to its not be- 
ing ſaid, for what time the rent was due; this is mere 
l mutter of form. As to the fiſth objection: About, in 
. common parlance, means in this eaſe three days or near 
© : it. They might be -three days in carrying che geods 
"= away. The days are not material, even in legal proceed- | 
ings. 1 L. Naym. 581. And in the caſe of K. and 
Simpſon, H. 3 Geo. Str. 46. the day and hour in a con- 
viction Are' not material. : By this ſtatute no time 18 limit- 
ed, when the complaint ſhall be made: it may be made 
at any time. Suppoſe the defendant had paid the penalty 
on a different complaint made, he might eaſily have ſhe wn 
it. As to the 6th: The anſwer is obvious; if Thataber 
had not carried his goods away, the defendant could not 
have aided in carrying them. The ſtatute makes two of- 
fences; one, carrying the goods away; the ther, aiding 
in carrying them away. It id only neceſſat) * 
e the 
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the offence which the defendant had been guilty of, which 
this order does in the words of the ſtatute. In the caſe 
of K. and Monk, M. 13 Geo. 2. there was a conviction 
for aiding and aſſiſting in killing a buck. It was object- 
ed, that it was not charged the buck was killed. But the 
court held, that as the conviction was in the words of 
the ſtatute, it was ſufficient. And the court held th 

were all principals, as well thoſe that killed the buck, 
as thoſe that aſſiſted. And this was the caſe of a convic- 
tion. All the other objections may have this gene- 
ral anſwer; that in the caſe of orders, where the juſtices 
have juriſdiction, we will intend they have acted right; 
and if they have done wrong, they may be puniſhed by 
an information. Let the orders be confirmed. 

So in the caſe of K. and Middleburſt, T. 30 & 31 G. 2. 
Two juſtices make an order againſt one Thomas Midale- 
burſt, for wilfully and knowingly aiding or affiſting Jahn 


. Chefierion the tenant of Sir Thomas Fleetwood, in fraudu- 


lently removing and conveying away five cows and other 
goods, or in concealing the ſame. hich order, .on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two objections: 1. The whole 
adjudication refers to the complaint of one Thomas W:/ton, 
wherein there is no charge upon Cheſterton the tenant at 


all; neither is it ſtated, that Cheſlorton the tenant did re- 


move the goods. 2. The act creates two offences, via. 
aſſiſting in removing, and aſſiſting in concealing' the goods. 
Now dit is not ſpecifically charged upon the defendant 
Midalehunſt, that he wilfully and knowingly did either one 
of | theſe two things: It is gnly alledged that he wilfully 
and knowingly did one 2 e other. In 1 Salk. 371. 
"Rex v. Stocker, An indictment for forging, or cauſing to 
be — was holden ill, becauſe the charge was in the 
disjunctive. 80, 2 Haw. 225. An inditment charging 
a man disjunctively, is void. For the offences are di- 
ſtinct; and it appears not, of which of them the defen- 


dant is accuſed. So here, it doth not appear, of which 


of the two offences the juſtices have convicted him.— 


On a rule to ſhew cauſe, To the 1ſt objection, that it is 


not deſcribed ſufficiently what the offence is; it was an- 
ſwered, that this is an order, and the court will not in- 
tend it to be ill. To the 2d objection, as to the charge 
being in the disjunctive, that he aſſiſted the tenant in re- 
moving or concealing the goods, it was anſwered, that the 
erime and the puniſhment are the ſame upon both; and 
the defendant was heard. By lord Mamrfield Ch. J. Upon 
indictments, it hath been determined, that an * 
ys n | charge 
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fendant muſt come prepared againſt both; and it makes 


. ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 
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charge is not good (as, forged or cauſed to be forged); 


tho' one only need be prayed, if laid conjunctively (as, 
forged and cauſed to be forged) : But I do not ſee the 
reaſon of it: The ſubſtance js exactly the ſame ; the de- 


no difference to him in any reſpect, But this is an or- 


der: And being good in ſubſtance, needs not be literally 


ſo ſtrict.— And by the court, the rule to ſhew cauſe was 


diſcharged, and conſequently both orders affirmed. Bur- 
row. 399. | - | | 


V. That reaſonable diſtreſs ſhall be taken. 
Diſtreſſes ſhall be reaſonable, and not too great; and he Diftreſe to be 


that taketh great and unreaſonable diſtreſſes, ſhall be grie- 
youſly amerced. 52 H. 3. c. i 


8 5 | 
For example, if the lord diſtrain two or three oxen 
for 12d, or the like ſmall ſum, and the owner bring a 


replevy of the oxen, and the lord avow the taking of them 


for the 12 d. of his own ſhewing, he ſhall make fine: or 


the party may have his action upon this ſtatute. 2 EK. 


107. . | | | 
if the lord diſtrain an ox, or horſe, for a penny; if 


there were no other diſtreſs upon the land holden, the 
. diſtreſs is not exceſſive: but if there were a ſheep, —_ 
ſwine, or the like, then the taking of the ox or horſe is 


exceſſive, becauſe he might haye taken a beaſt of leſs va- 
Ine. 2 Int. 107. : | 


VI. Manner of making diſtreſs. | 
1. Gates or incloſures may not be broken open, nor Breaking gates, 


| thrown down, to make a diſtreſs. 1 Inf. 161. 


2. Nor may the leſſor enter into the tenant's houſe, Opening doors, 
unleſs the doors are open. Read. Diſtr. 2 Bac. Abr. 


1 


Upon a queſtion about taking a diſtreſs, it was held by 


the lord chief juſtice Hardwicke, at the ſummer aſſizes at 
Exeter, 2 5, that a padlock. put on a barn door could not. 


be open force, to take the corn by way of  diftreſs. 


Vin. Diſtr. (E. 2.) 6. ee 
F 45 Where any goods or chattels fraudulently or clan- Aid.of the con- 
eſti 


nely conveyed or carried away, ſhall be put, placed, — "ay and ju- 
or kept in any houſe, barn, ſtable, outhouſe, yard, cloſe; - 


or place, locked up, faſtened, or otherwiſe ſecured, fo as 


to prevent ſuch goods or chattels from being taken and 
for 
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ſeem to require ſome conſideration. 
Part in the nme 4. If a landlord, comes into a houſe, and ſcizes upon 
ef the whole, _ſome as a diſtreſs, in the name of all the goods 
of the houſe; ee, 6 Med. 
215. | 
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VII. Diftreſs how to be demeaned. 


g to be. r gut / the county where it "was ta- 
on ur. do fo go another bis. own auth rity 
ee en on gent e Tal. 106.) bs 

Hall mage fore, as for a, thing gone, againſt do 17e 


1 
ST 
AS 
I 


* 2 
8 * « 
2 rn 
— — . —— none 


for two-Fauſes; 1: Becauſe, the nant Was 
=” to : the bea s being at; Becauſe ed in 3 an open pound 


_ Auſteganoe, and 35+: carried into another. county, by com- 


He could not know where to have a replexvy; j 
mae, . APR 399; | 


- ” 


And 


1— 
Kreſs fox xent, ſuch goods — chattels (firſt calling to his 
ble, hi, An: or ſain or ior 


a + 


1. By he 52H. I None ſhall cauſe any diftreſs that | 


; . the lord ſo preſume to againſt his tenant, Ul be grie- 
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And albeit this ſtatute be in the negative, yet if the te- 


nancy bein one county, and the manor in another county, 


the lord may drive the diſtreſs which he taketh in the te- 
nancy to his manor in the other cdunty; for that the te- 


nant is out of both the ſaid miſchiefs: for the tenant by 


doing of ſuit and ſervice to the manor, by common. in- 
tendment_may know what is done there, and therefore ma 
his replevy, the bailiff of the manor uſually drives the cat- 
tle diſtrained to the pound of the manor. And hereby it 
is to be noted, that a caſe out of the miſchief, is out of the 
meaning of the law, tho' it be within the letter. 2 Hf. 106. 
5 And by the 1 & 2 P. & M. c. 12. it is further en- 
acted, that no diſtreſs of cattle ſhall be driven out of the hun- 
dred, rape, wapentake, or lathe, where ſuch diſtreſs ſhall be 
taken, except it be to a pound overt within the ſame ire, not 
above three miles diſtant from the place where the ſaid aiftreſs 
was talen; and no cattle or other goods diſirained for any 
cauſe at one time, ſhall be impounded in ſeveral places, whereby 
the owner may be conſtrained to ſue ſeveral replevies; on pain 
of 100 s. to the party grieved, and treble damages. ſ. 1. 
T. 21G. 2. Gimbart and Pelah, The defendant juſti- 
fied impounding cattle damage feaſant. And on ke 
it appeared, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute of the x & 2 P. & M. Str. 
1272. | | 
Note, a pound is either overt or open, 2s in a pinfold 
made for ſuch purpoſes, or in his own cloſe, or in the 


1 


cloſe of another by his conſent; and ft is therefore called 


open, becauſe the owner may give his cattle meat and 


drink, without treſpaſs to any other, and then the cattle 
muſt be ſuſtained at the peril of the owner: Or it is a 
pound covert; or cloſe, as to impound the cattle in ſome 
part of his houſe ; and then the cattle muſt be ſuſtained 
with meat and drink at the peril of him that diftraineth, 

and he ſhall not have any fatisfaction therefore. 1 In/? LY 


TT 
ut if the diſtreſs be of utenſils of houſhold, or ſich like 
dead goods, which may take harm by wet cr weather, or 
be ſtolen away; there he muſt impound them in a bouſe, 
or other pound covert, within three miles in the fame coun- 
ty; for if he impound them in a pound overt, he muſt 
anſwer for them. 1 Ii. 477. $ 


Fs 


A oy beaſts ſuſtenance, And to know where to have ® 
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2. By 11 C. 2. c. 19. any perſon diſtraining, may im- 3 an 


ever it be, in ſuch place, or on ſuch part of the premiſſes, 
2 | As 


pound or otherwiſe ſecure the diſtreſs, of what kind ſo- the premiſſes. 


3 


_ Diſtreſs. 


28 ſhall be moſt convenient; and may appraiſe, and ſell the 
fame, as any perſon before might have done off the pre- 
miſſes. - f. 10. 3 | 

3. Cattle diftr: 
for the owner's benefit, as a cow milked, or the like; 


Tx 


much leſs may they be abuſed or hurt. Cro. Fac. 148. 


And it hath been faid in this caſe, that even a cow may 
not, be milked; for tho' the cow be better for this, yet 
he who took the diſtreſs ought not to do good to the ow- 
ner -without his conſent, and perhaps the owner would 
have come before any damage came by this to the cow; 


and if it periſh by this, yet he who took the diſtreſs may 


diſtrain again. 2 Bac. Abr. 112. 

4. So if the diſtreſs be loſt by the act of god: as if the 
diſtreſs dies in the pound, without any default in the di- 
ſtrainer ; in ſuch caſe, he who made the diſtreſs may di- 
ſtrain again. 1 Salk. 248. | 

5. It is the diſtrainer's own fault, if he puts the diſtreſs 
in a pound which will not hold it; but he cannot juſtify 
the tying of cattle in the pound; and if he ties a beaſt, 
and it is ſtrangled, he muſt pay damages. 1 Salk, 248. 


VIII Of reſcous and pound-breach. 


1. By the common law, if a man break the pound, or 
the lock of it, or part of it, he greatly offendeth againſt 
the peace, and doth treſpaſs to the king, and to the lord 
of the fee, and to the ſheriffs, and hundredors, in breach 
of. the peace, and to the party, and to the delaying of juſ- 
tice; and therefore hue and cry is to be levied againſt 
kim, as againſt thoſe who break the peace. Mir. c. 2. 
ſ. 26. And the party who diſtrained may take the goods 
again, whereſoever he ſhall find them, and impound them 
again. 1 III. 47. 3 | . 
2. And by ſtatute, on any pound- breach or reſcuous, of 
goods diſtrained for rent, the perſon grieved thereby, ſhalt 
in a ſpecial action upon the caſe, recover treble damages 
and coſts againſt the offender,, or againſt the owner of the 
goods, if they be afterwards found" to have come to his 
_ uſe or poſſeſſion. 2 W. eff. 2. c. 5. |. 4. 


Treble damages and coſts] In the caſe of Sir Wilfred Law- 
ſen v. Storey, M. 6 . It was adjudged, that the. coſts 
ſhall be trebled as. well as damages. L Raym. 20. 


3. When a man hath taken diſtreſs, and the cattle diſ- 
trained, as he is driving them to the pound, go into the 
houfe of the owner; if he that took the diſtrefs demand: 


ined may not be worked or uſed, unleſs 


th 


e ee =nmnn=n@._. 
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Diſtreſs. 


them of the owner, and he deziver them not, this is 2 


reſcous in law. x Inft. 161. 55 


I Replevying the diftreſs 


1. It is worthy of obſervation, how provident the law Repl wy . 7 


is, that mens beaſts, cattle, or other goods be not unjuſtly 


or exceſſively diſtrained ; and if they be, that deliverance 


be ſpeedily made of them by replevy : otherwiſe the huſ- 


bandry of the realm, and mens other trades, might be 
overthrown or hindred. 2 Inſt. 106. | 


2. To which purpoſe, it is enacted by the 1 & 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his firſt 
county day, or in two months after he hath received his 


patent of office, appoint four deputies at the leaſt, dwelling 


not above 12 miles one diſtant from another, to make re- 


plevies ; on pain of 51, a month, half to the king, and 


half to him that ſhall ſue in any court of record. /. 3. 
3. And the ſheriff, or other officer having authority to 
grant replevins, ſhall in every replevin of a diſtreſs for 
rent, take in his own name, from the plaintiff and two 
ſureties, a bond in double the value of the goods diſtrain- 
ed, to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſtrained, in ce 
a return ſhall be awarded; before any deliverance be made 
of the diſtreſs ;- and the ſheriff ſhall aſſign ſuch bond to 
"+ avowant, or perſon making conuſance. 11 C. 2. c. 19. 

23. . . 
Note, avewry is, where one takes a diſtreſs, and the 
perſon diſtrained ſues a replevin; then he that took the 


diſtreſs muſt avot and juſtify in his plea, for what cauſe 
he took it, if he took it in his own right; and this is 


called an avorvry - if he took it in the right of another, 


then, when he hath ſhewed the cauſe, he muſt make ca- 
nuſance of the taking, as bailiff or ſervant to him, in whoſe 
right he took it. Terms of the L, 1 


X. Sale of the diftreſs. 


Diftreſs taken for an offence preſented in the leet, may S. ie. 
of common right be ſold, becauſe it is a court of record; 


but otherwiſe it is, of diſtreſſes in courts that are not of 
record. 12 Mod. 330. wy pg 
So a diſtreſs for an amercement in a court baron cannot 


be ſold ; but in ſuch caſe a diſtreſs infinite ſhall go. 1 


Bulſt. 52, 53. 955 10 
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In like manner, befort- the ſtatute of the 2 W. /zf. t. 
c. 5. diſtreſs for rent in arrear could not be ſold, but only 
detained till payment of the rent: But by the ſaid _— 
it is enacted, that whereds. the. maſt ordinary and ready w 
fer recovery of arrears of rent is by diſtreſs, yet ſuch dreſſes 
not being to be fold, but only detained "as pledges for — enforcing 
the payment f 40 rent, the penſens diſtraining little be- 
nefit thereby : therefore from thencefarth, — any goods ſhall 
be diſtrained (I) for rent reſerved and due upon any demiſe, 
teaſe, or contract whatſoever, and the tenant, or owner of the 
goods diſtrained, ſhall not within five days next after ſuch di- 


fereſs taken, and notiee (K) thereof (with the” cauſe of ſuch 


raking) left at the chief manſion houſe, or other notorious 
place on the premiſſes, replevy the ſame ; in ſuch caſe the per- 


bon Aeg al, with the iff or under-ſberiff” of the 


county, or with the conflable of the hundred, pariſh, or place, 
TE ſuch di iftrefs 2. be — cauſe the 8 and Ee 
telt ſo diſtruined to be appraiſed by two ſworn (L) apprai- 
fers (whom ſuch ſheriff, under-fheriff, or conſtable — war ) 
to appraiſe (M) che ſame truly, nies to the of 
their gs; 2 Ke. 
the ſame for the ce can be gotten for them, - 
= 25 — 2 and charge: of the Feb, = — 
and ſale; leaving the overplus 1 eri, un- 
2 or conflable, fir ee uſe, 2 W. (ell. 1. 

5. 2. 155 

* Shall not within _froe ans) M. 13G. Gri 4 Scott. 
Treſpaſs for entring his houſe, and keepitig poſſeſſion of 
his goods eight days. The defendant jullißes under a di- 


Arefs:for cent. But by the court; Ihe defend N | 


to have removed the goods at the AÞ days. end 
the other-three he is « relpaſſer, a Ader de nn ju 


tion. Str. 717. 


The conſtable of the hundred, pariſh, or place, where ſuch 
diftreſs ſhall be Pat 2 7 W. Malter Pub pen Are "Fe 

tenement whereupon the Aſtros was. made, lay part in the 
hundred of Kinaſley in Wilthire, and part in the hundred 
of Andover in the county of Southampton ; and part of the 
diſtreſs was taken in Kznaſlty, and part in Andover ; and all 
impounded together in the hundred of Kinaſley ; and the 


| conſtable of K:ndfley adminiſtred the oath to the appraiſers 


for the whole, in the preſence of the conſtable of Andover. 
It was objected, that the goods which were taken in An- 
dover ought to have been impounded, appraiſed, and ſold 
in Andover; and that the conſtable of "=p dover, thoꝰ pre- 
ſent in Kinafley when the appraiſement was . had no 


juriſ- 
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JuriſdiAlon there, ſo that the whole was done ſolely by the 
conſtable of Kinaſley, which therefore as to the goods taken 
in Andover was void. But by the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs ; 'and the partys ſince it was for one in- 
tire cauſe, cannot ſever the di ſtreſs, but ought to chaſe 
them all together, and impound them in one pound, L, 


| . Gan l . no perfor hits tis 


keeping in pound, or impounding any diftreſs, above 4 4. 
for any one whole diſtreſs : and where leſs hath been uſed, 


there to take leſs; on pain of 51: to the party prieved, bee 


ſides what he ſhall take above 4d. / 2. 


XI. Irregularity in the proceedings, 


Where any diſtreſs ſhall be made, for any kind of rent frregularity © 


3 due, and any irregularity ſhall be afterwards done 
mh party diftraining, or agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 
tio, but the party aggrieved may recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he ſhall have full eoſts. 11 G. 2. c. 19. 


19. 
5 But no tenant ſhall recover on ſuch action, if tender of 
amends hath been made before the action brought. ſ. 20, 


XII. Landlord re-entring on nom payment. 


433 


In caſe where half a year's rent ſhall be in arrear, and Re- entring. 


the landlord or leſſor hath right by law to re-enter for non 


payment thereof; he may, without any formal demand or 


re- entry, ſerve a declaration in ejectment ; and on reco- 


vering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leaſe. But this not to bar the right 


of any mortgagee. And if the defendant files a bill in 
equity, he ſhall not have an injunction againſt the pro- 
ceedings at law, unleſs he ſhall bring the arrears into court, 
and alſo the coſts taxed in the ſaid ſuit. Provided, that if 
the tenant ſhall before the trial in ejectment, pay all the 


- arrears and coſts, the N on the ejectment ſhall 


thenceforth ceaſe. 4 C. 2. c. 20. f. 2, 3, 4. 


XIII. Caſt of tenant holding over; 


| Vou. I, 


1. If any tenant for life or years, or other perſon who Hola 
ſhall come into poſſeſſion by, from, or under him, ſhall dfrer — 
8 wil- expired. 


434 ___ Dikreſs; 


wilfully hold over any lands, after the determination of 
ſuch term, and after demand made, and notice in writing : 
given for delivering the. poſſrſſion thereof; he ſhall, for 
the time that he ſhall ſo hold over, pay double the yearly 


value chereof, to be recovered by action of debt, in any 
ane road. C. 2. 4 28. C. 
Bur this remedy ſeemeth nat altogether adequate to the 
evil; for three reaſons. 1. Becauſe ſuch action is certainly 
tedious and ex penſwe. 2. It is uncertain, when the action 
is over, Whether the tenant will be able to pay. 3. What 
is chiefly Wanted, namely, putting the landlord into poſ- 
Len, is not obtained by ſuch action, but for that he 
ſhall be ſtill to ſeek,” A more ſhort and eaſy method of 
ouſting the tenant of his poſſeſſion, ſeemeth more eligible 
in the like caſes. IIS ? 34 W Wein 5 ; 

Holding over af= 2. Tf any tenant ſhall give notice of his intention to 
icky ft. quit the premiſſes, at à aime me ntianed in ſuch notice, and 
not accordingly deliver up the paſſeſſion thereof at 

the time; be ſhall from thenceforth pay double rent, to 

be 3 in like manner as the ſingle rent. x1 G. 2. 

%% . PITS T's * 

Tbis clauſe alſo proceedeth upon a ſuppoſition, which 

perhaps. may not he true, namely, that thę tenant is a man 

of ſubſtance. . It is more likely, that if he were ahle to 
Hye elſewhere, he would nat chuſe to hold over under 
ſugh-circumſtances, nor perbaps would the landlord want 

to be rid of him. The putting him out of poſſeſſion, by 

fome expeditious and eaſy. method, ſcemeth the more ade- 

quate remedy in this cafe alſo, in like manner as is pro- 

-- + - Viged in the caſe where the tenant deſerteth the premiſſes, 


172 Eihrttz Hel n de ; a ' 
1 * * N s \ * 
AIX. Attotning to ftrangers. 

Attorning to Whereas the poſſeſſion af eſtates is rendred precarious, 


F coo@ws Oe... .ovjcoc. . 


8 


reges 4er 


nen., dh tenfnts. attorning to; ſtrangers 3 it is enacted, that ali 
ſuch attornments ſhall be void; unleſs the ſame be made 
puxſuant to ſome judgment at law or decree in equity, or 
be with che cunſent of the landlord, or be to a mortgagee | 
z- the mortgage is become forfeited. 11 C. 2. c. 19. : 
Mn 513279 CLF. „ | 1 
And tenants to whom any declaration in ejectment ſhalt. fr 
be delivered, ſhall forthwith give notice thereof to the 4 
landlord ; on pain of forfeiting to him three years value : 
| of the rent; and "the landlord may make himſelf defen- 
„ dant by joining with the tenant, or may appear by hin- h 
Fr 2 hi 


wa 7 


5 * | 
＋ * 8 . De- 


da i K % 5 10 wy 


91 4 | : I '19 5 5 a 7 5 a4 , 3 ſes - l 
If any kenant at rack rent; or where the rent reſerved 7 


3 


Mall be fall three fourths of the yearly value of the demife "#2 
remiſſes, who Hall be in arrear for one year's rent, ſhal! 


elert the premiſſes, and leave the fame uncultivated or 
undccupied, To: 4s no ſufficient diſtreſs can be had; two 
juſtices l intereſt in the premiſſes) may, at the 
requeſt of the landlord; go upon and view the ſame, and 


- affix on the moſt notorious part of the premiſſes, notice 


(N) in N 


What day (at the diſtance of 14 days at the 
eaſt) they wt 


tetürn to take a ſecond view; and if on 


| ſuch ſeevn view; the tenant ſhall not appear and pay the 
__— or there' ſhall not be ſufficient diſtreſs on the pre- 


miſſes, then the juſtices may put the landlord into poſſeſ- 
fron; and the leaſe as to ſuch demiſe ſhall from thence be 
„ er SIE ̃ —cvub 201 OS GD, ef 
But the tenant may appeal to the next juſtice or juſtices 
of aſſize; who may award coſts to either party. $19 
And the juftices in this, and all other the like caſes, 
ought to make a record 8 of the whole proceedings, to 
be produted aſtertvards in caſe bf àn action brought againſt . 
the landlord by ſuch tenant- For the juſtices are not to 
carry witneſſes" with thein bout the country, to teſtify 
What they ſhall ac as judges of record; nor doth it ſeem 


Tequiſits;” chat they ſhould go and teſtify in a court upon 


theit oaths; what they ſhall have ated in ſuch caſes ; but 
to make a record in writing under their hands and ſeals; 


ef all that hath-been done: which record being produced 


in court; ſEemeth tö be the proper evidence in all ſuch 
cafes; for that the Jaw repoſeth an intire confidence there- 
ji, and it ſhall not be gainſaid; otherwiſe there would 
be no end of things. een 5135-1749 55 


VVV. Rent in caſe of an extent of exteutian. 


In the caſe of X. and Coton, T. 1755, it was determin- Extent or execys 
Ed by the barons of the exchequer, and affirmed on a writ wen. 


of error, that if a diſtreſs be made for rent, and before the 
five days given by act of parliament are expired an extent 
is iſſued, the? it be not levied, for a debt due to the crown; 
the extent ſhall take place of the diſtreſs: becauſe the 
diſtreſs doth not ouſt the property of the effects into the 
landlord, but is only a pledge or ſecurity in his hands for 
his rent. | | 1 
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Tenant for life 
dying. | 


Vittrets. 


But by the 8 An. c. 14. No goods being on any meſ- 
ſuage, lands, or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by execu- 
tion, unleſs the party, at whoſe ſuit the execution is ſued 


out, ſhall before the removal of ſuch goods from off the 


premiſſes, pay to the landlord or his bailiff all ſuch rent 
as hall be then due for the premiſſes, provided that it 
amount not to more than one year's rent; and if the ſaid 
arrears ſhall exceed one year's rent, then the party paying 
ſuch landlord one year's rent, may proceed to execute his 
jud ment. þ I. Us $040 | 1 8 8 
a 1 d in caſe of two executions, there ſhall not be two 
years rent paid to the landlord; for the intent of the act 
Was to reſerve to the landlord only the rent for one year, 
and it was his own fault if he let more run in arrear. 
Therefore one year's rent to the landlord being paid to 
him on the firſt execution, the ſheriff is not to levy for 
him again any thing on a ſubſequent. execution. Str. 
VII. Rent on the death of tenant for life. 

' Whereas where any leſſor or landlord, having only an 
eſtate for life, in the lands, tenements or hereditaments 
demiſed, happens to die before or on the day on which any 
rent is reſerved or made payable, ſuch rent or any part 
thereof is not by law. recoverable by the executors or ad- 


miniſtrators of ſuch leſſor or landlord ;: nor is the perſon in 
reverſion intitled thereto, other than for the uſe and occu- 


pation from the death of the tenant for life; of which, 


advantage hath often been taken by the under-tenants, 
who thereby avoid paying any thing for the ſame ; for re- 
medy thereof, where any tenant for life ſhall happen to 
die before or on the day, on which any rent was reſerved 
or made payable, upon any demiſe or leaſe of any lands, 
tenements or hereditaments, which determined on the 


death of ſuch tenant for life, the executors or adminiſtra- 
tors of ſuch tenant for life may, in an action on the caſe, 


recover of ſuch under tenant, if ſuch tenant for life die 
on the day on which the ſame was made payable the 
whole, or if before ſuch day then a proportion, of ſuch 
rent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, or other time in 
which the ſaid rent was growing due. 11 C. 2. c. 19. 


-- 5 , N 
5 was * 4 In 
1 „ 


„ Diſs 
. In che caſe of Pagget and Gee, Dec. 4. 1753. Tenant 
in tail, remainder to the defendant in fee, leaſes for years, 
and dies without iſſue a week before the day of payment 


of the half year's rent. The leſſee, at the day, pays all 


the half year's rent to the defendant. The executor of 
the tenant in tail brings his bill for apportionment of the 
rent. By the lord chancellor Hardwicke : This 
point has never been determined; but this is ſo ſtrong a 
caſe, that IT ſhall make it a precedent, There are in it 
two grounds for relief in equity. . The firſt ariſes on the 
ſtatute of the 11 G. 2. The ſecond ariſes on the tenant's 
having ſubmitted to pay the rent to the defendant. 
The relief ariſing upon the ſtatute, is, either from the 
ſtrict legal conſtruction, or equity formed upon the reaſon 
of it. And here it is proper to conſider, what the miſ- 
chief was before the act, and what remedy is provided at 
common law. If tenant for life, or any who had a de- 
terminable eſtate, died but a day before the rent reſerved 
on a leaſe of his became due, the rent was loſt. For no 
one was intitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
and occupation ; and that would not lie where there was 


a leaſe, but debt or covenant. Nor could the remainder 
man; becauſe it did not accrue in his time. Now this 
act appoints the apportioning the rent, and gives the re- 


medy. But there are two deſcriptions of the perſon, to 
whoſe executors the remedy is given. In the preamble, 


it is one having only an eſtate for life. In the enacting 


part, it is, tenant for life. Now tenant in tail comes ex- 


preſsly within the miſchief, I do not know how the 


judges at common law would conſtrue it: but I ſhould be 
inclined in this court to extend it to them. TI ſhould 
make no doubt, were this the caſe of tenant in tail after 


poſſibility of iſſue extinft; for he is conſidered in many 


reſpects as tenant for life only. He cannot ſuffer a reco- 
very. He may be injoined from committing waſte, ſuch 
as hurts the inheritance, as felling timber ; though not for' 
committing common waſte, being conſidered às to that as 
tenant in tail. Were it the caſe of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, tho" it ſays only tenant for life: It would be 
playing with the words to ſay otherwiſe. Theſe caſes 
ſhew the neceſſity of conſtruing this act beyond the words. 
Tenant in tail has certainly a larger eſtate than'a mere te- 
nant for life ; for he has the inheritance in him, and may 
when he pleaſes turn it into a fee : but if he does not; at 
the inſtant of his death * has but an intereſt for life, 


f 3 Such 


437 


: +88 


by executors or 


adminiſtrators, 


Rent recoverable 


DiCreſs: 


Such 400 is ye caſe of à wife tenant in. tail er e, 
mariti. Upon this point I; 153 0 no f te opinion 


his Rav, Lon no no lever 


to the equity ariſing from 
rule than this, equztas Sequitur. em. 
a rule of law agreeable to conſcience, it p nes 18 


ol it to e caſes. ;. If it does ſo as to maxims of 


the common law, why, not by: to the reaſons of acts 
parlian nt? Nay, it has actual ly. 1 55 ſo, on the ſtat 
of forcible entry ; Woh e this court ground bil 
not on! to remove the for Abs but to, > gui BY fon? 
That PLOT requires a legal eſtate in paſl = ens 
extends the reaſon, LN equitable . cen — 
ground my opinion in this caſe, rage ay 
ſubmitted to pay the 4 He has h kim elf hang 
in conſcience to pay it, for Saul Av occupation of the 
land the laſt half year. paid it to the defendant, 
which he Was not. bound, to. do in law. And in ſuch 
caſe, the erſon. he pays it to Hall be accountable, 
conſidere. "as receivin We for thoſe, who. are in equity inn 
9 85 to it. The diy! ML wy be that preſcribed by the 
tute ; ; 38d. then the plain is, inte bo tc ſuch a pror 
1 555 of the rent as We uring. th e. teſtator e 
——And er nen, is was, decreed, . 


all. Rent, bow: for recoverable. by uc ad. 


alors. Ws 


By the . 18.4 b ke e 36 by the, 5 of 


the common la Weesen; ax adminiſtratgrs of, te- 
nants in . ee tail, and — gag of rents 
ſervices, rent. charges, rent ſecks, and: fee farms, have 
no remedy to recoyer ſuch, AS IG the. ſaid rents og 
fee farms as were, due to their teſtators in their lives, non 
yet the heirs, of ſuch, teſtator; nor, any, perſon. having, the 
reverſion, of his eſfate after. his deceaſe, may diſtrain on 


haye action to levy. the. ſame; it, is cmacted, that the exe» 


cutors, and adminiſtrators, of every. ſuch; perſon to whom: 
any ſuch. rent or fee farm ſhall be, — — paid at the 
time of his death, may have. an action of debt; for the 


ſame,. againſt the tenant.who ought. to haye paid the ſame, 


or againſt, his executors: and. adminiſtrators ; or may di- 
ſtrain upon the premiſſes, ſo long as they continue in the 
poſſeſſion of ſuch tenant: in demeſne Who ought. immedis. 
ately to have paid the ſame to the teſtator in his life, or 
of any other, perſon, claiming. the ſame only. from or by: 
yet tenant. by chaps: gifs ans: „ — 


— cecadcys ova eo 


, 
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In like manner the huſband may have action, or di- 
ſtrain for arrears due in the life time and in the right of 
his wife. /. 3. 
And if any perſon ſhall have any rents or fee farms * 
the life of any other perſon, which ſhall be behind and un- | 
paid at the death of ſuch other perſon; he, his executors 
or adminiſtrators, may have action of debt againſt the te- | 
nant in demeſn that ought to have paid the fame when it 
was firſt due, his executots and adminiſtrators, or may 
diſtrain for the ſame upon the premiſſes, in ſuch like man- 
ner as he might have done, if the perſon by whoſe death: 
the eſtate was determined had been in full life. /. 4. 
Note, fer farm is, when the lord, upon the creation olf 
the tenancy, reſerves to himſelf and his heirs, either 1 
rent for whicl it was before let to farm, or at lea 
fourth part of the value; without homage, fealty, or 
other ſervices, beyond what are eſpecially comprized i in 
the feoffment: and it is called a fee farm rent, becauſe 
farm rent is reſerved upon a grant in fee. 2 Diſt. 44. 


XX. Of difreps 5 warrant juice of the 115 


By the 2 &. 2. c. 20, It is enacted as follows: In all' 
225 where any juſtice of the peare is of ſhall be required or im- 
beræd H any att of parliament, to iſſue a warrant o fd reſi, 
the levying of any penalty inflifted, or any 727 F money 
direct" tobe paid by 7 5 act; it 72 be lawful for the Jaller ice 
' furh warrant, therein to order and direct the goods 
and chatthis Gh 10 be difttained, to be ſold and di rſpoſed 9 within 
à certain time to be limited in ſuch warrant, fo at lch time 
mt It than four days, nor more than eight days, waleſs the 
penulty or from! of money for which ſuch di ſtreſs J Hall be made, 
tegether with” the 3 charges of taking and keeping fr 
Aftreſs, be ſooner pa | 
IE. l making ſuch diftreſs, ſpall int may Adiluc 
the reaſonable charges of taking, keeping, and ſelling ſuch di 
| JW out of” the money ariſing by ſuch ſale ; and the overplus - 
(if anybafter ſurh charges, and alſo the ſaid penalty or ſum of 
money, ſhall be ſatisfied and paid, ſhall be returned an demand, 
to the owner of the goods ſo diſtrained : and the officer execu- | 
ting © ſuch- warrant," if required, ſhall ſhew the ſumt to the 
Perſon whaſe govds are diſtrained, and ſhall ſuffer a copy there 
of to hi talen. 1 
7 this-foatl- nor extend, to alter any proviſoms relating to 
diftreſſes to be made for the payment of tithes and church rates 
by the people called quakers, contained in the acts of the 7 — MW 
OT and the 18. i. 2. c. 8. 
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 Diltreſs: 


© - Officer may dedu#? the reaſmnable charges] But here is no 
power given to the juſtices, to aſcertain ſuch charges, 


therefore it ſeemeth, that the officer executing the warrant 


ſhall be the ſole Judge thereof in the firſt inſtance, and 


afterwards, if the owner of the goods diſtrained ſhall 


be diffatisfied, the reaſonableneſs thereof ſhall be deter- 


mined by a judge and jury upon an action brought. 
But by ſpecial ſtatutes, this power of aſcertaining the 
charges of diſtreſs and ſale, is ſometimes given to the 


juſtices, as is ſet forth in this book under the reſpec- 


 Tithes and church rates by the people called quakers] The 
aboveſaid ſtatutes of the 7 & 8 W. c. 1. and 1 G. ft. 2. 
c. 6. relate not only to tithes and church rates (by which 
laſt ſeemeth only to be. underſtood the churchwardens 
rate for the repair and other uſes of the church), but alſo 
to any cuſtomary or other rights, dues, or payments, be- 
longing to any church or chapel, which of right by 
law and cuſtom ought to be paid for the ſtipend or 
maintenance of any miniſter or curate officiating in an 

church or chapel. Therefore for any thing that appears 
from the words of this ſtatute, unleſs it in the caſe 


of tithes or church rates, the juſtices may order the diſtreſs 


for thoſe other dyes and payments to be detained for a 


certain time, and the officer may deduct the charges not 
only of diſtraining, but alſo of keeping and ſelling the di- 


ſtreſs; whereas by thoſe former acts above mentioned, 
the officer was only allowed to deduct the neceſſary 


_ charges of diſtraining. 
THE cith 


E eight precedents next following, drawn and 


communicated to the author by a gentleman of great learn- 


ing and judgment, acting in the commiſſion of the peace 
. inſerted, not only as uſeful in this place, but as ex- 


cellent patterns for our imitation in all other like caſes. 


A. Complaint to be exhibited in writing before two 
' Juſtices, in the caſe of goods clandeſtinely re- 


moved; on the 11G. 2. c. 19. 


Weſtmorland, E it remembred, that this day of 
| — A. I. of complaineth, that 
A. O. 7 hath fraudulently and clandeſtinely removed 
Not exe 
ceeding . 


and conveyed away certain goods and chattels of 


a» — 
— of * © 


® The late Sir Thymas Drury, | Baronet, 


had 


- a 


* »in eee 


Diüͤſtreks. 

eeeding the value of 501. from at = eve 

| | 2 diſtraining the ſaid goods and chattels for arrears 
rent due to the ſaid for the ſaid And that 

O. ＋ 


yeoman, and C. O. of — yeoman, wil- 


fully and knowingly aided and aſſiſted the ſaid A. O. in ſo 
fraudulently and clandeſtinely removing and conveying away the 


ſaid goods and chattels, and in concealing the ſame. 


Exhibited at the —— day of | A. I. 
before us juſtices of the peace 2 
of reſiding near ——— not being 


inter eſted in —— 


B. Warrant thereupon to ſummon the parties con- 
| cerned. Tok 


Weſtmorland. J To the conſtable ef, Ke. 


7 exhibited at — before us 
fuſtices of the peace of =———o reſiding near not bet 
NN — — Ml A. I. of — gentleman, ſetting 5 
that A. O. of yeoman, hath fraudulently and clandeſ- 
tinely removed and conveyed away certain goods and chatiels 


of ———— not exceeding the value of 501. from to pre- 


vent 


from diſiraining the ſaid goods and chattels, for 


arrears of rent due te the ſaid =— — ha ſaid Ard 


that B. O. of yeoman, and C. —, 
wilfully and knowingly aided and aſſiſted the ſaid in ſo 
fraudulently and clandeftinely removing and conveying away the 


ſaid goods and chattels, in concealing the fame : Theſe 2 3 


therefore to command you, and each and every of you, forth- 
with to fummon the ſaid A. O. B. O. and C. O. to ap 
on the day of ———, at the hour 


before us at 
to anſwer the matter of the ſaid complaint, Given 


of 


Under our hands and ſeals at — the — day of —=, 


C. Order of tuo juſtices thereupon. 


Weſtmorland. {The order and adjudication of — and ; 


— juſtices of the peace of ——, 


JW HEREAS A. O. of ———yeoman, hath been duly} 
VV charged before us———and———juſtics of the. 
peace of reſiding near —not being intereſied in 


with having fraudulently and clandeftinely _— 


to prevent 


T7 HEREAS @ complaint in writing hath been this —— 


442 


Diſtrets. 
and away certain gaads and chaitels of mmm Noh 2x 
 ceeding the walne \ of gol. fm t preuem the 
en diltraini ng the ſaid. goods and chattels, far ar- 
rears 0 Ls to the ſard————for 2 1 And 
whereas and e ce 
bave been alfa 44 charged before 1. with having 
knowingly 4050 and aſefted the i fo 222 
and clandeſtinely removing and 22 away the ſaid goods 
tels, and in, camsaling any; dad wh-ohe ford 
Zet due forget the; parties concerned, and examined 


the fact, and all proper. witneſſes. apo aath, [or in caſe of a 


quaker, upon affirmation required by, law,. And it appearing 
and being fully prove aach us, that the ſaid A. O. did ſo 
fraudulently and clan remaue and convey aways as" 
e being of of the value of and the goods and chat- 
tels of the ſaid dry it alfo appearing and being fully 
proved before us, that the 14 B. 2 4 O. wilfully and 
— O. in fo ming and 
conveying away, as 2 the ald. and in concealing 


the. Jane; l de therefate”. this——day 
ned jug ts the ne tO, B. O. $4 


C. O. are guilty of the offences, with" which: they the ſaid 


A, O. B. G. aG. O. charged as aforeſaid; and they: 
ate? convidded | theredf;, dnid 64 de horoby- order” and achudge 
them-the ſaid A. O. B. O. and Cl. O. fe pay the ſuniof—— 
being doiclila-abe value of the ſaith goods: — — 
on 10 fie bailiſſe ſervant am agents, om or bf the day- 
9 Cin 5 hands 8 
Der 0 2 * N ed 


\ E \ tl 
\ {At b Wh 


of diſtiels, ite uſe headers; . 


Ling notice; refuſe, or ne wy 11 9 18 pur- . 


ant to the going are +.2% c. 8. 
27 F. . 6.20. pH TE 


+ © 3% LY F Nan 3 * 9 


. 
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yeoman, and C. O. of ——yeoman, were by an or- 


** 
* 


rbe hands and ſeals of © 
an + Pha-peace of rehiding near 
not bein 72. in. —ordered to pay the fur of ——ta. 
. "ts bai or agent, on or before the 


— double the value 9 Ne 2 and chat- 
te f th Iich the ſaid A. O. war before us duly \ 


Convicted” 
ua | 


2 -- 


QED 


oF the ſaid ſup of 


| te 7 Fs made diligent 7 = t de 


2 


Dibreſs; 


convicted of Iaving fraudulently and 2 remavued and 


conveyed away, fm. ie prevent the [aid from 
franc the ſaid goods. and chattels fir arrears yr due 


ee The ſaid——and. whioh the faid B. N. 
0, 4 convicted before us aving Wil- 
72650 and 8 . aided end afſifted the 425 A. Q. in fa 
fraudulently and clandeſtine 2 remouing and conveying 
and.in concealing the fant ; Whereas the, ſaid A. G. B 8.8. 
and C. O. hw notice of” our ſaid order, have refuſed or 
neglected ta, pay, and have not paid, the ſeid um: 0 
purſuant. thereunts,, and the fame bath been — ly 2 befare 
Bee en, ee 
of you, ta the ſaid. ſum 9 ao e 
9 aud. chattels. of the. /aid: A. O. B-O. ou oo 


and we. da hereby order and direct the. gaods, and F ſata 


he diftrained,, ta, te - old and. e, of, within>——— days, 
7 which ſuch: dig ſal. de 

er 15757 the rea —— * charges of \ taking and he 

Reb Hire a hall be _ paid: And vl. ate ſe. herety 
—— to, certify te us, what, you: ſhall. da by virtue of 155 
our warrant, 


\ 
18 2 — 


he confabl' ret all wancof 
E. T E ern thereupon he 


2 


nat tnoto of, nor can find, any goods and nega Prergns 
and n. er w of them, 


* 2 — — ” hut ". 
Gt under my hand t * fo 


Bus Camas chan bp the houſe of core 


= the conſtable. ieee aboog alſo 
Wetmornd, 1 to the keeper of the e of correction 


at. 
7 E R EA „ ere by 
an order dated the day of ———— under the 
hands and ſeals of us ————juftices of the peace . 
reſiding neur not being intereſted i ordered 


to pay the ſum för 10 bis baihſf; * i 


iven, under. an hands eee 


Diltrels. 
er agent, on or befort the 4d r. being double 
the value of certain goods and chattels 7 the ſaid | 
which the ſaid ————was before us duly convicted of having 
fraudulently and clandeſtinely removed and conveyed away from 
7 prevent the ſaid from diftraining the ſaid 
goods and chaitels, for arrears of rent due to the ſaid —— 
for the ſaid And which the ſaid —and 
were alſo duly convicted before us of having wilfully and knows- 
ingly aided and aſſiſted the ſai in fo frudulentiy and 
clandeflinely removing and conveying away, and in concealing 
the ſame ; And whereas the ſaid———and———and—— 


Having notice of our ſaid order, have Ty or neglected to 


pay, and have not paid, the ſaid ſum o purſuant there- 
zento, and the ſame hath been duly proved before ut; And 
whereas it appears to us, by the retuxn of ———conſlable 

dated the——day of — that he hath ma 

diligent ſearch for, but doth not know of, nor can find, any 
goods and chattels of the ſaid ———and—---—and——— 
r any of them, by diſtreſ and ſale whereof the ſaid ſum 
Of — --may be levied, purſuant to our warrant duly 
made and iſſued for the levying the ſaid ſum 7 — = 

* Theſe are therefore to command you 


GE the ſaid ana- nd and corey 


months, unleſs the ſaid ſum of —— ſo ordered to be paid as afore- 
- Jo. fon 


G. Form of a complaint and oath to be made be- 
fore a juſtice, in caſe of a dwelling houſe, where 

5 ow and chattels are fraudulently and clan- 

'  deftinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being 
taken and ſeized as a diſtreſs for arrears of 


| Weſtmorland. D E it remembred, that this 4 of 


. I. nen, een. 


plaineth and maketh cath, that certain g aads and chattels 0 
5 * 


E -w e oo. 9 te 2b Yoo dh I eo 


$2.3 >>> 


SD 


Weſtmorland. 


due to the ſaid 


Diltrefs. 

A. O. of————zoman, have been fraudulently and clan- 
deflinely conveyed and carried away from————by the ſaid 
A. O. his ſervant or ſervants, agent or agents, or other perſon 
or perſons, aiding or aſſiſting therein, to prevent—=—from 
diſtraining the ſaid goods and chattels for arrears of rent due 


to the ſaid 


for the ſaid . —; And that the ſaid 


goods and ehattels are put, 1 or kept, in the houſe, barn, 


flable, outhouſe, yard, cloſe or other place of ———at— | 
locked up faſtened, or otherwiſe ſecured, ſo as to prevent the 


ſaid goods and chattels from being taken and ſeized as a diſ- 
treſs for arrears of rent; And that the ſaid A. I. hath 
.@ reaſonable ground to ſuſpett, and doth ſigſpect, that the 


ſaid goods and chattels are in the dwelling houſe of the ſaid 
8 I 


Taken and ſworn a. the Os 
day of- before : . 


H. Warrant upon the preceding complaint and 
"I . oath. hs 


. { To the conſtable, headborough, boxſhol- 
der, or other peace officer of. and 
to each, and every of them. " 


HERE AS A. I. oman, hath bi 
| day of exhibited his complaint and made oath 
before- juſtice of the peace . that certain goods 
end chattels of A. O. of- yeoman, hath been fraudulently 
and clandeftinely conveyed and carried away from hy the 
ſaid A. O. his ſervant or ſervants, agent or agents, or other 
perſon or perſons aiding or aſſiſting therein, to prevent—— 
from diſtraining the ſaid goods and chattels for arrears of rent 
for the ſaid 3 And that the ſaid 
goods and chattels are put, placed, or kept in the houſe, barn, 


. 
— 


Fable, outhouſe, yard, cloſe, or other place of —S—at—— 


locked up, faſtened, or otherwiſe ſecured, ſo as to prevent the 
faid . 9 from being — — 9 eized fat diſtreſs 
fer arrears of rent; and that the ſaid A. I. hath a reaſonable 
ground to ſuſpeft, and doth aſpect, that the ſaid goods and 
chattels are in the dwelling houſe of ———at : Theſe 
are therefore to command you, and euch and every of you, ta 
aid and afſi his fleward, bailiff, receiver or other perſon 


ar perſons impowered to take and ſeize, as a diſtreſs for rent, the 
ſaid goods and chattels, in the day ie to break open and enter g 
into the ſaid dwelling houſe, barn, ſtable, outhouſe, yard, 
8 2 : 


cloſe, 


« 


224 E other plate of the „ take ana 
Far e cunt for the aid arretrs of rent, 
— ape . 


e 004g," K ee bir 


; — The form of whe 3 ravetbory of the © goods att 
. — anc may be tis. - .... 


* inning: F the feuer goods and kbar Abbe 
FX ba #4 ? names ars \ utderwyittem, the—==day of 
— the year— the 7 „ es, "wi 15 1. 
A T. W the aul hority In wg 2 
CW INS arrear rent dus to Am th; e ia R. L. . 
I the dwelling houſe : py 
One table, 
Six chairs, Sc. n 
In the cow houſe > ae, rn Ne 
Six cows, R 


3 W Sc. ö a 


212 
- IP 


K. Notice 


/ K E 2 the author * on the behalf of 
your landlord A 1 . 5 bis Alay 0 wy 
year pf our Fa aka ic) 15 . goods and chattels ſpe- 
ciſied in the. ſchedule hereunto annexed, in your: houſes, outhouſes, 


1 — pounds arrear of rent dus to him 


in arrear 1 a 725 id, or repleuy the hs 7 7 * * 
tels, I Hall iratian f 


bref, cauſe * ods and chatte 5 Pts 755 | 


according to the aa in that caſe made and provided. 

nn 7 5. 

Witneſs that a hereof was 3 
5 his day a e ſaid 


4 F. Or, left at the chie 
e . 1 


kX I. Appraiſers oath... 


OU and each of you, ſhall well and truly appraiſe the 
goads and chattels mentioned in this inventory, according 


* under flanding : e 1 8 


4 NI. Fai 


and gr 
. . een po faid rent ſo due 


ſtices, ( having uo intereſt, nor either of us 


Diltrels.' 


M. Form of the Appraifment :: 


: Huli 
. appraiſement may be in the form of the inven- 


tory, Ipecifying the particulars, and their reſpece 


ive valustionst Mud dem add. nt the ends 


—_—_— ws, — Cy the aro "9 


8. 5. { brown Ppt, 


N. Notice to be 8 on che x ern being 
| deſerted. 975 


e Sutcliffe,” | 


AK E notice, that upon the complaint e am- 

ton of Underley in tbe county of Weſtmorland, w- 
dow, made unto us John More, s/quire, and Richard Burn, 
clerk, two of his majeſty's" juſtices 8 
county, that you the ſaid Abraham Sutcliffe. hau deferted the | 
meſſuage and tenement called nu of ſtate, | 
hung, and being at Underley afareſaid, in the county 
ſaid, unto you demiſed at rack rent by bar the ſaid Eleanor 
Aſhton, and that there is in arrear and dus from you the ſaid. 
A. S. unto ber the ſuid E. A. eee wen-. rem for the 


3 


| ſaid demijed premiſſes, and that uu haue left the ſaid premiſſes 


uncultivated and unoccupied, fo that no ſi t difireſs can be 
had, to countervail the ſaid arrears of rent; We the faid'j - 
— any intereſt, 
in the ſaid demiſed premiſſes) un the ſaid cam as afore 

and 4 rogue of 2 the 22 A. — — 
upon and wiewed the ſaid aal Premiſſas, and do find the 
ſaid complaint to be true; and on the 28th day of this preſent 
month of February .we — return to take a ſecond dien 
thereof, and if upon ſuch — 2 or ſome perſon on 
your behalf, ſhall not appear and pay the faid rent in arrear,, - 
or there ſhall not be ſufficient See on — 1 6 Premiſſes, then 
we the ſaid juſtices will put ber the ſa A. into the poſ-- 


| ſeſſion of the ſaid demiſed premiſſas, — to the form ef 


the flatute in ſuch caſe made and provided. In witneſs whereof. 
we have hereunto ſet our hands and ſeals, and have — 
this notice to be affixed on the out door of the manſion ho 

the ſame being the muſt notorious part of the ſaid premiſſes, 

this fourth day of February in the 27th year of the reign of 
our ſovereign lord George the ſecond of Great Britain, F rance, \ 
and Ireland, ling. a 


O. 1 ; 


' Diſtreſs. 


O. Record of putting the landlord: into poſ- 
ſeſſion. 


Weſtmorland. BE it remembred, that on the fourth day 
7 February in the 27th year of the reign 

| Sud ſovereign ler George. l the ſecond of Great Britain, 
rance, "and Ireland, king, defender of the faith, and ſo 


forth, at Underley in the ſaid county, Eleanor Aſhton of 


Uaderley read in the county afore eſaid, widow, complain- 
ad Fg 2 ohn Moore, eſquire, je Richard Burn, clerk 
Moo of the juſtices F our ſaid lord the king, aſſigned to ke 

Ae 22 K id county, and alſo to . 
— * felonies, ge, "and other miſdemeanors in the 
ſaid caunty committed, That ſhe the ſaid Eleanor Aſhton did 
—_— rack rent unto Abraham Sutcliffe of— 

e and tenement called conſiſting 0 


yeomdn, 


— lying, and being at Underley aforeſaid, in the county 


aforeſaid; and that on the. ſaid fourth day of F ebruary in the 


year aforeſaid, there was in arrear and due unto her the ſaid 


E. A. from him the ſaid A. S. tenant of the ſaid demiſed pre- 
miſſes, one whole year's rent thereof; and that he the ſaid A. S. 
bad deſerted the ſaid demiſad premiſſes, and left the ſame un- 
cteltivated and unoccupied, ſo as no ſufficient diftreſs could be 


had to countervail the ſaid arrears of rent: whereupon the ſaid 


E. A. then and there, to wit, on the ſaid fourth day e 
February in the year aforeſaid, at Under eg, in t 
county aforeſaid, requeſted of us ſo as aforeſaid being juſtices, 
pn; wy this, bebalf that a due remedy ſhould be provided, 
according to iP frm: of the fatate in that caſe made. Which 
complaint and — by us the aforeſaid juſtices being heard, 


we the ſaid John Moore, eſquire, and Richard Burn, ala; 


Juſtices aforeſaid (having no intereſt, nor either of us having 
any intereſt, in the ſaid demiſed premiſſes) on the ſaid forth 
day of February in the year aforeſaid, at Underley aforeſaid, 
in the county aforeſaid, did per nally go upon and view the 
ſaid demiſed premiſſes, and then and there upon our own pr 


oper 
view did find the ſaid complaint to be true, and did then and 


there affix on the moſt notorious part of the ſaid demiſed premiſ- 
ſes, to wit, upon the out door of the manſion houſe aforeſaid, 


@ notice in writing under our hands and ſeals, that we the ſaid 


Juſtices, on the 28th day of the ſame month of F ebruary in the 


year aforeſaid, would return to take a ſecond view thereof. 


Upon which ſaid 28th day o Ee ebruary in the 27th year afore- 
faid of our ſaid jreweey we the ſaid juſtices do now re- 


turn, come upon, and take a ſecond view of the premiſſes afore- 
ſaid, and there upon our own proper view do find, that fe 


S SFr re 


the ſaid Abraham Sutcliffe doth not appear, nor any perſon 
on his behalf doth appear, and pay the ſaid rent in arrear, 
and that there is no ſufficient diſtreſs upon the premiſſes afore- 
ſaid, nor upon any part thereof, to countervail the ſaid arrears - 
rem. Therefore we the ſaid juſtices, at Underley afore- 
id, in the county aforeſaid, on the 28th day of February 
aforeſaid in the year r do put the ſaid Eleanor Aſhton 
into the poſſeſſion of the ſaid demiſed premiſſes, according to the 
form of the flatute aforeſaid. In witneſs whereof we the 
faid juſtices, unto this record do ſet cur ſeals, at Underley 
aforeſaid in the county aforeſaid, on the ſaid 28th day of Fe- 
bruary in the 27th year aforeſaid of the reign of our ſaid ſo- 
wereign lord George the ſecond of Great Britain, France, 
end Ireland, king. JILL | 


Di.iſtringas. See P2oceſs, 
Divine Service. See Publick Moꝛſhip. 
Dogs. See Game. 
Dogs miſchievous. See Nuſance. 
Door breaking open. See Arteſt, 
Dower. See Fozkeiture. 
Drover of cattle. See Badger, 
Drunkenneſs. See Alehouſes, 
Duelling. See Homicide. 
Dyers. See Moollen Panukackure. 
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Eggs. See Game; 
Egyptians. See Uagrants. 
Embracery. See Maintenance. 


HIS is to be underſtood of eſcapes in criminal 
W caſes; and not in civil caſes, as for debt, or the 
E. N : 2 


Ao Eſcape. 
Eſcape, what. An eſcape is, where one that is arreſted gaineth his 
liberty, before he is delivered by courſe of law. Terms. 


de la by. 
Several kinds Eſcapes are of three kinds, 1. By a perſon who hath. 
thereof, the offender in his cuſtody ; this is properly called an 


eſcape. 2. Cauſed by a ftranger ; this is commonly called 
a reſcue. 3. By the party himſelf; either without force, 
which is ſimply an eſcape, or with force, which is priſon 
breaking.  Reſcous and priſon breaking are treated of under 


their reſpective titles; and this title treats only of eſcapes ' 
properly ſo called. Concerning which we will treat in 


the * order: 


Fl Of eſcape by the party himſelf. 
TI. Eſcape ſuffered by a private perſon. 

III. Eſcape ſuffered by an officer. | 

IV. What is a voluntary, and what a negligent eſeape. 
V. Concerning the retaking of a ge - 

VI. Indiftment for an eſcape. 

VII. Trial and conviction for an eſcape. 

VIII. Puniſhment of an eſcape. 

TX. Aiding in attempting to eſcape. 


1,- Of eſcape by the party himſelf. 


Eſcape by the As all 7 "og are bound to ſubmit themſelves to the 
n bimkelf, judgment of the law, and to be my to be juſtified by 
| it; whoever in any caſe refuſes to undergo that impriſon- 
ment which the law thinks fit to put upon him, and 
frees himſelf from it by any artifice, before ſuch time as 
he is delivered by due courſe of law, is guilty of a high 
contempt, puniſhable with fine and N 2 
Haw. 122. 

But eſcape committed by hs party himſelf, belongs 
more properly to the title Priſon breaking. 


I. Eſcape ſuffered by a private perſon. 


E*cape by a pri It ſeems to be a good general rule, that wherever any 


v.cc perſona perſon hath another lawfully 1 in his cuſtody, whether up- 
| on an arreſt made by himſelt or another, he is guilty of 

an eſcape, if he ſuffer him to go at large, before hg bath 
diſcharged himſelf of him, by delivering | him over to ſame 

other who by law ought to have the cuſtody of 8 


n OO” 138, 0 
fi 1 kk ad 


E 


d 
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And the law is generally the ſame, in relation to eſ- 
Capes ſuffered by private perſons, as by officers. 2 Haw, 
138. | 


III. Eſcape ſuffered by an officer, 


1. In order to make it an eſcape, there muſt be an ac- x.,qe by an 
tual arfeſt ; and therefore if an officer having a warrant officer. 

to arreſt a man, ſee him ſhut up in a houſe, and challenge There muſt be a 
him as his priſoner, but never actually have him in his cuſ- previous aneſt, 
tody, and the party get free, the officer cannot be charged 

with an eſcape. 2 Haw. 129. | Fo 

2. And as there muſt be an actual arreſt, ſuch arreſt And jufifiable; 
muſt be alſo juſtifiable ; for if it be either for a ſuppoſed 

crime, where no ſuch crime was committed, and the party 

neither indicted nor appealed, or for ſuch a flight ſuſpicion 

of an actual crime, and by ſuch an irregular mittimus as 

will neither juſtify the arreſt nor impriſoment, the officer 

is not guilty of an eſcape, by ſuffering the priſoner to go 

at large. 2 Haw. 129. BY 

3. And as the impriſonment muſt be juſtifiable, ſo it And for a ctimi- 
muſt be alſo for a criminal offence. 2 Haw. 129. nal offence, 

4. Alſo if a priſoner be acquitted, and detained only for And not detained 
his fees, it will not be criminal to ſuffer him to eſcape, tho? only for fees. 
the judgment were, that he be diſcharged paying his fees, ſo 
that till they be payed, the firſt impriſonment continued 
lawful as before; for inaſmuch as he is detained, not as a 
criminal, but only as a debtor, his eſcape cannot be more 
criminal than that of any other debtor : Vet if a perſon 
convicted of a crime, be condemned to impriſonment for 
a certain time, and alſo till he pay his fees, and he eſcape 


after ſuch time is elapſed, without paying them, perhaps 


ſuch eſcape may be criminal, for that it was part of the 
puniſhment that the impriſonment be continued till the 

fees ſhould be paid; but it ſeems, that this is to be intended 

where the fees are due to others as well as to the gaoler, 

for otherwiſe theg aoler will be the only ſufferer by the 

eſcape, and it will be hard to puniſh him for ſuffering an 

injury to himſelf only, in the nonpayment of a debt in his 

power to releaſe, 2 Haw. 129, 130. WE” 

5. Allo, it is an eſcape in ſome caſes, to ſuffer a priſoner Too much liber« 

to have greater liberty, than by the law he ought to have; ©» aa clapes 


as to admit a perſon to bail, who by law ought: not to 


be bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. 
Zo if a gaoler, or other officer, ſhall licenſe his priſoner 


to go abroad for a time, and to come again; this is an — 


eſeape, becauſe the priſoner is found out of che bounds of 
II ES 6832 his 


\ 
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his priſon, tho the priſoner return again, according as he 


ſhall be preſcribed. Dal. c. 159. 


Lofing fight, an ©. If the | age ſo cloſely purſues the priſoner who flied 
eſcape. 


Let go volunta- 
rily, cannot be 
en. 


from him, that he retakes him, without loſing ſigbt of 
him, the law looks on the priſoner ſo far in his power all 
the time, as not to adjudge ſuch a flight to amount at all 


to an eſcape; but if the gaoler once loſe ſight of the pri- 


ſoner, and afterwards retake him, he ſeems in ſtrictneſs to 
be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never loft 
fight of him, and could not otherwiſe take him, not onl 
becauſe the king loſes the benefit he might have had by the 
forfeiture on his attainder, but alſo becauſe the publick 
Juſtice is not ſo well ſatisfied by the killing him in ſuch an 
extrajudicial manner. 2 Haw. 130. 


TV. What is a voluntary, and what a negligent eſcape. 


1. Wherever an officer, who hath the cuſtody of a pri- 


- Foner, charged with and guilty of a capital offence, doth 


knowingly give him his liberty, with an intent to ſave 
Him from his trial or execution, this is a yoluntary eſcape. 
2 Haw. 130. 


2. A negligent eſcape is, when the party arreſted or im- 


priſoned doth eſcape againſt the will of him that arreſted 
or impriſoned him, and is not freſhly purſued and taken 
again, before he hath loſt the fight of him. Dale. c. x59. 

3. If the conſtable or other officer, ſhall voluntarily ſuf- 
fer a thief, being in his cuſtody to go into the water to 
drown himſelf, this eſcape is felony in the conſtable, and 
the drowning is felony in the thief : Otherwiſe if the thief 


ſhall ſuddenly without the aſſent of the conſtable, kill, 


hang, or drown himſelf, this is but a negligent eſcape ig 
the conſtable. Dalt. c. 159. 


V. Concerning the retaking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of 2 Ware 
rant, and then taketh his promiſe that he will come again, 


and fo letteth him go; the officer cannot after arreſt or 


take him again by force of his former warrant, for that 
this was by the conſent of the officer : But if he return, 
and put himſelf * under the cuſtody of the officer, it 
ſeems that it may be probably argued, that the officer may 


lawfully detain him, and bring him before the juſtice in 


8 of the wartant. Dalt, c. 169. 1 Haw. 8 1. 


2. But 


4 
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2. But if the party arreſted had eſcaped of his own Freſh ſuit, 
wrong, without the conſent of the officer, now upon freſh $7 
ſuit, the officer may take him again and again, ſo often as 
he eſcapeth, although he were out of view, or that he ſhall 
fly into another town or county, and bring him before the 
Juſtice upon whoſe warrant he was firſt arreſted. Dalt. 

. 169. | | 

And it 1s faid generally in ſome books, that an officer 
who hath negligently ſuffered a priſoner to eſcape, may 
zetake him wherever he finds him, without mentioning 
any freſh purſuit; and indeed ſince the liberty gained by 
the priioner is wholly owing to his own wrong, there ſeems 
to be no reaſon he ſhould take any manner of advantage 
from it. 2 Haw. 131, 12. ES 

3. And wherever a perſon is lawfully arreſted for any Breaking open 
cauſe, and afterwards eſcapes, and ſhelters him in an 9093 toretake, 
houte, the doors may be broke open to take him, on re- 
fuſal of admittance. 2 Haw. 87. 

4. It is perhaps the better opinion, that wherever a pri-- Retaking excu» 
ſoner, by the negligence of his keeper, gets ſo far out of ſeth not the 
his power, that the keeper loſes fight of him, the keeper is 
punithable for the eſcape, notwithſtanding he retook him 
immediately after: And it is clear, that he cannot excuſe 
himſelf from an eſcape, by killing a priſoner in the purſuit, 
tho' he could not poſſibly retake him; but muſt in ſuch 
[caſe be content to ſubmit to ſuch puniſhment, as his neg- 
ligence ſhall appear to deſerve. 2 Haw. 132. 


VI. Indictment for an eſcape. 


It ſeems clear, that every indictment (A) for an efcape, Indiament, 
whether negligent or voluntary, muſt expreſly ſhew, that | 
the priſoner was actually in the defendant's cuſtody for 
ſuch a crime; and that he went at large: And if for a 
voluntary eſcape, that the defendant feloniouſly and vo- 
luntarily ſuffered him to 80 at large; and muſt ſet forth, 
not the felony in general, but the particular kind of fe- 
lony : But it ſeems queſtionable, whether ſuch 8 
as to the nature of the crime, be neceſſary in an indi 
ment for a negligent eſcape; for that it is not material in 
this caſe, whether the perſon who eſcaped were guilty or 


not. 2 Haw. 133, 229. 
VII Trial and conviction for an eſcape. 


1. If the priſoner be of record in a court, and the gaoler Gaoler not pro- 
being called, cannot give an account where he is, this, is ducing him, a 
£5 Md | | 6 8 3 5 za 
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à conviction of an eſcape; but ſeems not a conviction of 
a voluntary eſcape, unleſs the gaoler confeſſeth it: And 
the gaoler may be fined in ſuch a caſe ; but not convicted 
of felony, without indiftment or preſentment. 1 H. H. 


: 599, 603. * r 
Felony to be 2. And it ſeems to be clear, that a keeper who volunta- 
cr _— ine rily ſuffers another to eſcape, who was in his cuſtody for 


felony, cannot be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of the 


priſoner ſhall not be tried between the king and the keeper, - 


becauſe the priſoner is a ſtranger thereunto; yet he may be 


indicted and tried for it as a miſpriſion, before the attainder 


of the principal offender. 2 Haw. 135. 2 It. 591, 592. 
| VIII. Puniſhment of an eſcape. 


Puniſhment of 1. If a felon eſcapes before arreſt, it is not puniſhable 
eſcape betore ar- jn him as felony ; but for the flight he forfeits his goods 
reft, when preſented. Hale's Pl. 111. . 
Of eſeape byn 2. 7 a private perſon arreſt a felon, and he eſcape by 
private perſon. force from him, the townſhip ſhall be amerced, but it 
ſeems it excuſeth the party, becauſe he cannot raiſe power 
to aſſiſt him; but if a conſtable or other officer, hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeems 
that a ſimple eſcape by the reſcue of the priſoner himſelf, 
- doth not wholly excuſe him, becauſe he may take ſuffi- 
cient ſtrength to his aſſiſtance. 1 H. H. 601. 
Of a negligent 3. Wherever a perſon is found guilty upon an indict- 
eſcape. ment or preſentment of a negligent eſcape of a criminal 
actually in his cuſtody, he is puniſhable by fine and impri- 
ſonment, according to the quality of the offence, 2 Haw. 
n -1 #7. X..bob, 004: | 
And it ſeems to be the better opinion, that a ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered by 
his bailiff, as if he had actually ſuffered it himſelf, and 
that the court may charge either the ſheriff or bailiff for 
ſuch an eſcape; and if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal muſt anſwer for 
Me. 43 D0w.-136c.- - . 
Note; Mr. Hawkins, altho' he is one of the moſt ac- 
curate of all writers, yet hath inſerted in this place cer- 
tain penalties for eſcapes, which were expired above 200 
years before. 2 Flaw. 1377. 5 
If a priſoner for felony break the gaol, this ſeems to be 
a negligent eſcape in the gaoler, becauſe there wanted either 


that due ſtrength in the gaol, that ſhould have ſecured 


him, or that due vigilance in the gaoler or his officers to 
| | have 


Eſcape. 


have prevented it; and therefore it is lawful for the gaoler 
to hamper them With! irons to prevent their eſcape; for if 
gaolers might not be puniſhed for this as a negligent 
eſcape, they would be careleſs either to ſecure their pri- 
ſoners, or to retake them that eſcape. 1 H. H. 601. 


455 


It ſeems to be generally agreed, that a voluntary of a „ 5 
eſcape ſuffered by an officer, amounts to the ſame kind of eſcapes 


crime, and is puniſhable in the ſame degree, as the offence. 


of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs. 2 Haw. 
IIs 


But yet a voluntary eſcape is no felony, if the act RY 


were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 


the eſcape ; but the officer may be fined to the value of his 


22 Dalt. c. 159. 


Alſo, a voluntary eſcape ſuffered yak one who wrongfull) y 
takes upon him the keeping of a gaol, ſeems to be puniſh- 


able in the ſame manner, as if he was never ſo rightfully 
intitled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill conſequence to the publick : and there 
ſeems to be no reaſon that a wrongful officer ſhould 


have greater favour than a rightful, and that for no other 


reaſon but becauſe he is a wrongful one. 2 Haw. 134. 
But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 


- ſuffered by his deputy ; for that no one ſhall ſuffer capitally 


for the crime of another. 2 Haw. 135. 


And therefore, altho' in all civil cauſes; the ſheriff is to 

be reſponſible, or the gaoler, at election, yet if the gaoler 

do voluutarily ſuffer a felon in his cuſtody to eſcape; this, 

inaſmuch as it reacheth to life, is felony only in the gaoler, 

that was immediately truſted with the NON and not in 
the ſheriff. 1 H. H. 597. 

For the eſcape muſt be voluntarily permitted! in him that 
permitted it, which could not be in the high ſheriff, tho? 
it were ſuch in the gaoler, for he was not privy to it, and 

therefore could not do it feloniouſly; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the 
-- cuſtody of his priſoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally fu - 
fer for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed, be 

not within clergy ; yet che perſon who voluntarily f 1 er 


him to eſcape ſhall have the benefit of clergy. 1 H. H. 


599. 
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being treaſon or felony, expreſſed in the warrant of com- 
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| IX. Aiding in attempting to eſcape. 


5 By the 16 G. 2. c. 31. If any perſon ſhall aflift any pri- 


ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny) or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſled in the warrant 
of commitment ; he ſhall be guilty of felony, and be tranſ- 


ported for ſeven years: And if ſuch priſoner was then con- 


victed of, or detained in ol for petty larceny, or any 
other crime not being treaſon or felony, expreſſed in the 
warrant of commitment, or was then in gaol for debt 
amounting to 1001, he ſhall be guiity of a miſdemeanor, 


and be liable to fine and impriſonment, 


And if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, inſtrument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although xo eſcape ar attempt be 
actually made, ſhall be deemed to have delivered ſuch diſ- 
guiſe, inſtrument or arms, with an intent to aſſiſt ſuch pri- 


foner to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 


petty larceny), or lawfully detained in gaol, for treaſon or 
felony (except petty larceny) expreſſed in the warrant of 
commitment ;---he ſhall be guilty of felony, and be tranſ- 
ported for ſeven 6. & : But if the priſoner was then con- 

for petty larceny, or any other crime not 


mitment, or for debt amounting to 100 l. he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 
And if any perſon ſhall aſſiſt any priſoner to attempt to 


__ eſcape from any con/iable, or other perſon, who ſhall have 


the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 


{except petty larceny) ; or if any perſon ſhall aſſiſt any fe- 


lon to attempt his eſcape from on board any boat or veſſel 


carrying felons for tranſportation, or from the contractor for 
the tranſportation of ſuch felons, or his 5 0 he ſhall be 
guilty of felony, and be tranſported for ſeven years. 


All proſecutions on this act to be commenced within a 
year after the offence committed. MS LY 


4. Iadiament 


Eſcape. 
A. Indictment againſt a conſtable for an eſcape. 
| Weſtmorland. 7 3 E jurors for our lord the king upon 


their vath prejent, Thut un the —— 
year of the rein — at 


3 in the 


„„ we A. I. F —— came © 
Aa 


e J. P. eſſuire, ud yer one of the juftices F vu [aid 
4 he 1 to keep the ee 1 Kae = 8 
| alfo to bar and determine divers felonies, treſpaſſes, and ather 

wors in the ſaid county cantmitted; and the faid A. I. 
dia, then and there, on bis anti, before the ſame 2 8.7 
accuſe, and giue information. _ one A. 


L ; county [or, as the offence ſhall be:] Murs- 


— fad JP. F. the juftice aforeſeid,, did then and there, 


20 wr, at aforeſaid, in the ounty aforejaid, make a 
: FC 
Aurected to. the vonſlable of — 2 in the county 
vrefaitl, thereby requiring him the conflable to rake the 
L of he fend Av. and vring bim keen the, Se ad P. the 


Juftice aforeſaid, to anfuver to fuch matters and things as ſhould 


be alledged againſt him, touching the ſaid miſdemeanor ; Which 
 ofaid warrant, afterwards, 19 wit, on the fon Aay and year 
abovementioned, at . aforeſaid, in the county aforeſaid, 

zwar delivered to one A. C. then being conſlable of 


aforeſaid, in due form of law, to be executed; by vir- | 


tue of which ſaid warrant the ſaid A. C. afterwards, to 
wit, on the ſaid - day of - in the year aforeſaid, 
at dreſaid, in the ſaid county, did take and arreſt 
the body of the ſaid A. O. and him the faid A. O. in his cu- 
1 885 for the cauſe qforeſaiu, had: Neverthelefs, the faid A. 

C. of — aforeſaid, in the county aforeſaid, yeoman, af- 
terwarll, to wir, on the ſaid ——— day of —— in the 


peur aforeſaid, the duty of hit office in that part mat regarding, 


at —— gefareſaid, in the county — aid, unlawfully and 
negligently did permit the ſaid A. O. to eſcape, and go at 
large, out of the cuſtody of 7. the ſaid A. C. ito the great 


hindrance of juſtice, in contempt of our ſaid Jord the ki 
ond of 2 and againſt the peace Le our 10 tor 1 
An, bis crown and dignity. 


Eſcheat. See F oꝛteiture. op 


_Effray. 


+57 


— — —— AR earn. 


KRftray, what, 


Waif, what. 


4 by any man. Kitch. 23. 


3 ih; * * * 
© \ * 41 34 


Eſtrav. N 


And herein alſo of goods wajved. 


on ETA is, where any borſes, ſheep, hoge, beafts, 
84 


er fwans, do come into a lordſhip, and are not owned 
Where any horſes, ſheep, hogs, beafts, or ſwans] Bees, and 
-other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 


goods: nevertheleſs it ſeemeth that'a ſwarm of bees, of 


which the owner hath loſt fight, and conſequently can 


make out no property, may be ſeized for the uſe of the 


king, or of the lord of the manor ; for it is a maxim of 
the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 
king hath he may grant to another, and conſequently ano- 


ther may preſeribe to have the ſame, within ſuch a pre- i 


cinct or lordſhip. And therefore it is ſaid, that if any 


take honey or ſwarms of bees within the demeſnes of the 
lord, it is inquirable in the court baron. Kitch.. 114. 


| * Swans that be unmarked and wild {being at 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative. Date. Sher, 80. | 
Alſo ſwans marked and tame may be eſtrays. Kitch. 
30. But it ſeemeth that no other fowl can be eſtray. 
Mood b. 2. c. 2. ! EET 1D 
Dio come into a herdſbip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. Dar. 
Sher. 79. . . 5 by 
And are not owned by any man] Whereupon (as hath 

been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 
to the lord of the manor. Kitch. 8r. 5 


2. Waif is, where a felon in purſuit waiveth the goods; 


or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, caſteth away, or goeth from 
the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 


* Sher. 


Ser. 7 will, without any freſh ſuit. 5 Co. 109. Dali. 


But 


lord. Dalt. Sher. 80. 


Eſtray. 


But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 


the ſuit of the owner of the goods: And the reaſon wh 


waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner, that he 
purſued not freſhly to apprehend the felon; for it concern- 


eth the publick that crimes do not remain unpuniſhed, and 


impunity always encourageth to that which is worſe. And 
therefore the law hath impoſed this penalty upon the ow- 
ner, that if the thief by his induſtry and freſh ſuit be not 
attainted at his ſuit, in an appeal of the ſame felony, he 
ſhall loſe for his default all his goods which the thief at 


the time of his flight waived : But if the thief had them 
not with him when he fled, having peradventure hid them, 
there no default can be in the party; and therefore they 
ſhall not be forfeited, for if he maketh freſh ſuit after no- 
. tice of the felony it ſufficeth. 5 Co. 109. | 


459 


3. Heretofore waifs and ſtrays were the finder's, by the Scirure thereof 


nations. Dult. Sher. 79. 
Thus, one as a bailiff or ſervant to the ſheriff ſeized a 


© Horſe as an eſtray to the king's uſe, and proclaimed him 
according to law, and after the year and day ſold him, and 


the ſheriff accounted for him in the exchequer. Dalt. 
Sher. 80. | | | 

But now kings have granted this, and ſuch like prero- 
gatives, unto their ſubjects, within their liberties; ſo that 
waifs and ſtrays are in many places the lord's of the fran- 
chiſe where they are found. Dalt. Sher. 79. | 

And therefore waived goods and eftrays ſhall be ſeized 


by the officer of the king, to the uſe of the king; or by 


the officer or bailiff of the lord, who hath ſuch things by 
grant of the king, or by preſcription, to the uſe of the 


But if one have a waif, and it be taken out of his ma- 


nor, he ſhall have treſpaſs without ſeizing, and though he 


do not ſeize it. MKitch. 81. 


law of nature; and afterwards the king's, by the law of by the lord. 


4. It ſeemeth to be agreed, that waifs and ſtrays ought proclaiming the 


if they are not proclaimed, the owner may take the ſtray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to be pro- 
claimed in the. church : Which courſe it ſeemeth beſt to 
follow ; to the end that the owner, who in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 


goods again; that is to ſay, that the goods be proclaimed 
| at 


to be proclaimed in the two next market towns; and that goods ſeized. 


the people come out of the chur 


_ Eliray. 


at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpectively, and at the church door on a ſunday, as 
e p rch. Kitch, 23, 81, 105. 
Dalt. Sber. 79. Cro. Elia. 716. | | 
5. And they ought to be wreathed; and to be put in 
fome ſeveral ground into an open place, and not in any 
covert or wood, that the owner may have a view of them; 


for if they be in covert, the property is not changed, tho“ 
they be there a year and a day. Kitch. 23. "Ro 


An eſtray is not to be uſed in any manner, except in 
caſe of neceffity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he hath not 


any property in him. Cro. Fac. 147, 8. 
Ae 7, may} 


o taketh an gray, may keep it until he be 


ſlſ,ntiefted for the finding, keeping, and proclaiming thereof. 


doer; and it is impo 


Date. Sher. 79. 


” 0 


But the owner (if it be within the year and day) may 


take it without telling any marks, or making any proof 
__of roperty ; but this may be done upon the trial, | if con- 


tefted. 2 Salk. 686. 3 

And the lord ought to make a demand of what the 
amends ſhould be; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends ; and 


If the lord ſhall not accept it, this ſhall be ſettled by the 


Jury upon trial. 

But it is ſufficient in this caſe to tender amends gene- 
2 without expreſſing any certain ſum. For there is 2 
difference between this caſe, and that of à tender of 
amends for treſpaſs. In that of a treſpaſs, if the defendant 


. Pleads a tender of amends, he muſt ſhew what he tendred ; 


for he muſt tender a certain ſum. And the law puts this 


difficulty upon him, becauſe he is the wrong doer : But 


the owner of the ſtray (as hath been ſaid) is no wrong 
ible he ſhould know, how long his 
beaſt. hath been in the lord's cuſtody, nor how much will 


make a proper ſatisfaction. 2 Salk. 686. 


In the caſe of goods warved; the owner may ſeize them 
twenty years after, if the lord of the franchiſe, nor the king 
ſeized before; but if they are ſeized, then they become 
forfeited to the king or lord of the liberty. Xitch. 82. 

And this forfeiture is not like a ſtray, where tho' the 


lord may ſeize, yet the party who is the owner, may re- 
take them within the year and day; but here the true 


owner cannot ſeize his own Nr tho? upon freſh ſuit 
within the year and day. 1 H. H. 5414. 


But 


Eſtrav. 46x 

But this is not an abſolute loſs of the owner's poods, - 0 

but rather an expedient ſettled by law, to drive the o]. 3 
ner to convict the felon by proſecuting his appeal; and 
therefore if he make freſh fuit, and proſecute his appeal, 
and the felon be thereupon convict or attaint, and the frefly 
ſuit be inquired and found by verdi&t or inqueſt of office, 
he ſhall have reſtitution of the goods ſo waived. 1 H. H. 


9 | 
g 7. Waifs and ſtrays not claimed within the year and Property accra- 
day, are the lord's. Kitch. 23, 80, 81. pig 
For where the lord hath by a year and a day a beaſt, 
and it be cried in the church and markets, the property 
is changed. MKitch. 80. 
That is to fay, after he hath had the beaſt a year and 
day from the time of the proclamation, and not from the 
time of the ſeizure : for after the firſt proclamation it be- 
cometh an eſtray, but not ſooner. 11 Mod. 89. | 
If the eſtray within the year eftray out of the manor, 
the lord may chaſe back the eſtray nnleſs it be ſeized 
by. another lord who hath eſtrays; but if it be ſeized by 
ſuch other lord, then the firſt hath loſt all poſſibility of 
his gaining the property, and the other lord ought to pro- 7 
claim it de noο . Finch 177. Kitch. 81. Hutt. 67. 4 | 


* 
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Eſtreat. > wel 


Fo BALL (extractum) is uſed for the true copy Eftreat, what, 4 
or note of ſome original writing or record, and | 
eſpecially of fines and amerciaments, impoſed in the rolls 
of a court, to be levied by the bailiff or other officer. | 

2. The juſtices and judges before whom fines or amer- Making out thy 
ciaments ſhall be, ſhall charge the clerks of the eſtreats, eſtreats. 
by their oath to be made, that they make the rolls of ſuch 
. diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 
be loſt, as well in the king's ſuit, as in the ſuit of the 
party. 7 H. 4. c. 3. 5 1 N | 

3. All clerks of the peace, and town clerks, ſhall de- pelivering the © 
liver to the ſheriff within 20 days after Sep. 29. yearly, a _ the 
perfect eſtreat or ſchedule of all fines, iſſues, amercia- 
ments, and other forfeitures whatſoever, forfeited in any 
ſeſſions before Michaelmas ; on. pain of 501. half to the 
king, and half to him that ſhall fue. 22 & 23 C. 2. 
6. 22. / 77 8. | | 4 g 
| | | | | 4. And 


— 


And into the 4. And ſhall alſo yearly, on or before the ſecond mon- 
court of euche- day after the morrow of All Souls, deliver into the court of 
Wome exchequer, a duplicate, certificate, and eſtreat of ſuch 
eſtreats and ſchedules, fo delivered to the ſheriff; on the 
like pain of 5ol. id. ſ. 8. And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 G. c. 15. 
* 12. : 
a And upon delivery thereof, they ſhall take the follow- 
ing oath, to be adminiſtred by one of the barons: 

« You ſhall ſwear, that theſe eſtreats now by you de- 
< livered, are truly and carefully made up and examined, 
<« and that all fines, iſſues, amerciaments, recognizances, 
< and forfeitures which were ſet, loſt, impoſed, or for- 
<< feited, and in right and due courſe of law ought to be 
© eſtreated in the court of exchequer, are, to the beſt of 
your knowledge and underſtanding, therein contained; 
<< and that in the ſame eſtreats are alſo contained and ex- 
<< prefled all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any wil- 

ful or fraudulent diſcharge, omiſſion, m/nomer, or defect 
| * whatſoever: So help you god.” 4&5 W. c. 24. f. 5. 
| Penalty of m- &5. And if he ſhall withhold, or miſcertify the ſame, he 
king default. ſhall forfeit treble ; half to the king, and half to him 
| that ſhall ſue ; and ſhall alſo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 & 23 C. 2. 
6. 22. . 9. 
Party coming in 6. If recognizances be eſtreated into the exchequer, 
after the eſtreat. becauſe not punctually complied with; yet if the party 
appears and takes his trial the next ſeſſions, or otherwiſe 
performs what he was bound to by the recognizance as the 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer: becauſe the ellect, tho'ꝰ not 
the exact form of the recognizance, is complied with. 
| 10 Med. 278. | | | | 
Proceſs for levy-- 7. Where any fine or forfeiture ſhall be paid to the 
wg, ſheriff, clerk of the peace, or other officer, and ſo certi- 
fied into the exchequer ; proceſs ſhall be awarded to the 
ſheriff againſt ſuch perſon for levying the ſame. 22 & 
| 22 0. % c 22. . 10. 5 
' Sheriffs duty in 8. And in levying, the ſheriff ſhall ſhew the eſtreats 
terying- . under the ſeal of the exchequer, to the party indebted ; 
| on pain of treble damages to the party, and fine to the 
king, on conviction before the juſtices of the peace, or 
other juſtices. 42 Ed. 3. c. 9. OY Wn, 2 
Eftreaty inthe 9. And the ſheriff ſhall make no eſtreats to levy his own, 
torn, amerciaments (that is to ſay, in the torn), till two juſtices 
(1 Q:) to be named at Micbuclinas ſeſſions by the cuſtas ro- 
bare | | tul;rum, 
2 


(4% 


Eſtreat. 

tulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the faid;eſtreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, and ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff: And the perfons who fhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the Bid 
juſtices, that they ſhall take no more than is forteited, ang 
contained in the ſaid eſtreats. 11 H. 7. c. 15. 


Form of the eſtreat. 


Weſtmorland. „ extra@ of all the i Mues, fines, amercia- 


99 5 : ments and recognizances, ſet, loſt, im- 
poſed, and forfeited to our ſovereign lord the king, at the gene- 


ral quarter ſeſſions of the peace of our ſaid lord the king, holden 
at—— in and for the ſaid county of ——o0n——the- 
in the——year of the reign of ——Ibefore——eſquires, 
Juſtices of our ſaid lord the king, aſſigned to keep the peace in the 
ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſets, and other miſdemeanors in the ſaid county committed, 
oſeph Robinſon, gentleman, ' clerk of the peace for the county 
afortſaid, then and there attending: _ | | | 
F A. O. late of: * the ſaid uns Oo on 
or a treſpaſs and aſſault at———aforeſaid in the ſaid 
ſts We Lp indicted and Tae . 5 


heriff in court. — | 
A. O: of ——#m the ſaid county, yeoman, be- 
cauſe he came not now here to anſwer to ſuch things as 
againſi him, on the part of our ſaid lord the king, 
ſhould be objected, as by a certain recogmzance taken 
before J. P. eſquire, one of the juſtices of our ſaid 
lord the king, aſſigned to keep the peace in the ſaid | 
county, he undertook wm — — 10 0 0 
Of A. S. in the ſaid county, yeoman, one © 
of the ' pledges of the ſaid A. O. becauſe he had him © 
not to anfwer as abvve — — — — 5 00 
B. 8. in the ſaid county, jeoman, the 
ather of the pledges of the ſaid A. O. for the ike = 5 00Q- 


his fine ſet at five ſhillings, which he paid to the I. s. d. 
| v.40” 


* * 
5 
4 N ® 


- Evidence. 


1% evidence in general. 
| I. O uritien Evidence; 
II. Of the Evidence of witneſſes. 
V. Of proceſs to cauſe witneſſes to appear, 
V. Of the manner. of giving evidance. 


I. Of vvidence. in general. 


Wan whit, 1 Euer in legal underſtanding, doth not only 


The beft evi- 


contain matters gf record, as letters patents, fines, 
recoveries, inrollments and the like, and writings under 


| 2 as charters and deeds, and other writings without 


as. court rolls, accounts and the like; but in a larger 
Lea it containeth alſo, the teſtimony of witneſles, wel 
other proofs to. be produced and given, for the findin 


any joined between the parties. And it is 


evidence, becauſe thereby the Paint in iſſue is to be made 
evident to the juty. 


1 Hf. a 
2. It is a general rule ſe caſes, civil and criminal, 


genceis * that the beſt evidence a may be had, or, that the nature 


of che thing will bear, is to be given; and it is upon this 
reaſon, that a copy of the record is admitted, becauſe one 
cannot have the record itſelf; but 2 copy of a copy will 


3. Many times juries, tagether with other matter, are 
much induced by preſumptions; whereof there are three 


ſorts, violent, probable, and light or temerary, Violent 
preſumption many times amounts to full proof; as if one 


not do. Lew of Evid. 286. 


be run through the body with a ſword in a houſe, whereof = 


he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little, 
But 5 or temerary preſumption moveth not at all. 


1 15 alf the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out all men) 
then violent preſumption, which ſtands for a proof, is 
continual and quiet poſſeſſion; altho' the deed may re- 


ceive credit from a comparing of ſeals, writing, and the 
like. 1 ft. 6. 


What number of 4+ The common law did not require any certain num- 
witneſſes are ber of vin, for the trial of 82 crime whatſoever. 
requiged, 2. Haw. 428. 


- 


And 


N Evidence. 


And before a juſtice of the peace in divers caſes, one 
|  Witnels is ſufficient to convict an offender ; the ſame being 
directed by ſpecial ſtatutes. | | 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 
oaths of two OKs. either both to the fame overt act, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 W. c. 3. ſ. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſſes are generally required: And the 
reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men. 
But where the trial is by verdict of twelve men, there the 
judgment is not given upon witneſſes, or other kind of 
evidences, but upon the verdi&t ; and upon ſuch evidence 
as is given to the jury, they give their verdict. 1 Int. 6. b. 
Plotod. 12. 8. 

By 29 C. 2. c. 3. . 5. Deviſes of lands {hall be at- 
teſted by three witneſſes at the leaſt. Ow 


I. Of written evidence. 


I. Acts of parliament relate either to the kingdom in A& 
general, and are therefore called general acts of parliament z wen 


or only to the concerns of private perſons, and are thence 
called private acts of parliament, Theory of Evid. 2. 

As general act of parliament is taken notice of by the 
Judges and jury, without being ſhewed ; and hence it is 
that it hath been ſaid, that the printed ſtatute book is good 
evidence of general acts of parliament; not that the 
printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law ; and therefore the printed ſtatutes are allowed to 
be evidence, becauſe they are the hints of that which is 
ſuppoſed to be lodged in every man's mind already. 
id. 2. 8. | 

But in the caſe of private acts of parliament, the printed 
ſtatute book is not evidence, though reduced into the ſame 
volume with the general ſtatutes ; but the party ought to 
have a copy compared with the parliament roll ; for they 
are not conſidered as already lodged in the minds of the 
people. id. 8. | 


However, a private act of parliament, that is in print, 


which concerns a whole county (as the act of Bedford 
levels) or a large body of people (as the whole clergy in 
general), hath been allowed to be given in evidence, with- 
out comparing it with the 1 and theſe things are 


o. . 


465 


of parlia« 
t. 


| 
| 
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Records of 
couris. 


Evidence. 


the rather admitted » becauſe they gain ſome authority 


from being printed by the king's printer; and beſides, 


poſed not to be wholly unknown. id. 8. | 
2. Records of the king's courts prove themſelves, and 

cannot be proved by witneſſes. But copies of them muſt 

be proved by witneſſes, and then they are good evidence. 


from the notoriety of the ſubject of them, they are ſup- 


No razure or interlining ſhall be intended in them. But 


Rolls of courts 
not cf record, 


the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaſt under the ſeal of the court. 10 Co. 92. 
And nothing ſhall be admitted as evidence of what was 


done at another trial, till the record of that trial be pro- 


duced. Read. Evid, ET 1 

3. There are alſo other publick matters that are not 
records, as court rolls, and tranſactions in chancery ; and 
of theſe, copies may be given in evidence. Theory of 
Evid. 22, 23. 250 

The reaſon why the proceedings in chancery are not 
records is this, becauſe they are not the precedents of 
Juſtice ; for the judgment there is, according to equity 
and good conſcience, and not according to the laws and 
cuſtoms. And the reaſon why any record is of validity 
and authority is, becauſe it is a memorial of what is the 
law of the nation ; now chancery proceedings are no me- 
morials of the laws of England, becauſe the chancellor is 
not bound to proceed according to the laws. id. 23. 
The rolls of a court baron are evidence ; for they are 
the publick rolls, by which the inheritance of every te- 


nant is preſerved ; and they are the rolls of the manor 


court, which was anciently a court of juſtice relating to 
all property within the diſtrict, id. 43. 

4. Depoſitions of witneſſes may be read when the wit- 
neſs is dead, but not when the witneſs is living; for whilſt 
the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory 7 Evid. 30. 

Vet they may be read when a witneſs is ſought and 
cannot be found; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead. id. 

So if it is proved that a witneſs was ſubpœenaed, and 
fell ſick by the way; for in this caſe likewiſe, the depoſi- 


tion is the beſt evidence that can be had, and that anſwers 
what the Jaw requires, id. 5 


But a depoſition cannot be given in evidence againſt any 


perſon that was not party to the ſuit; and the reaſon is, 


becauſe he had not liberty to croſs examine the witneſs; 
and it is againſt natural juſtice, that a man ſhould be con- 
cluded by proofs in a cauſe to which he was not a party, 
For this reaſon, depoſitions in chancery ſhall not be New 

3 „ 8 


Evidence. 


for or againſt the defendant upon an information or in- 


dictment, for the King was no party to the ſuit. id. 

Vet this rule admits of ſome exceptions; as particu- 
larly, in all caſes where hearſay and reputation are evi- 
dence; for undoubtedly what a witneſs, who is dead, 


hath ſworn in a court of juſtice, is of more credit than | 


what another perſon ſwears he hath heard him ſay. So a 
depoſition taken in a cauſe between other parties, will be 
admitted to be read, to contradict what the ſame witneſs 
ſwears at a trial. id. 30, 31. 

It is a general rule, that depoſitions taken in a court 
not of record, ſhall not be allowed in evidence elſewhere. 
Soit hath been holden in regard to depoſitions in the eccle- 
fiaſtical court, tho* the witneſſes were dead. So where 
there cannot be a croſs examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. id. 33, 3 


But it ſeems to be ſettled, that the examination of an 


 _ Informer taken upon oath, and ſubſcribed by him, either 


before a coroner upon an inquiſition of death, or before 
Juſtices of the peace, in purſuance of the ſatuted of Phil. 


& Mar. upon a bailment or commitment for any felony, 


may be given in evidence at the trial, if it be made out 
by oath to the ſatisfaction of the court, that ſuch in- 
former is dead, or unable to travel, or kept away by the 
means or procurement of the priſoner, and that the exa- 
mination offered in evidence is the very ſame that was 


{worn before the coroner or juſtice, without any alteration . 


whatſoever. 2 Haw. 42 
But it hath been adjudged, that it is not ſufficient to 


authorize the reading of ſuch examination, to make oath 


that the proſecutors have uſed all their endeavours to find 
the witneſs, but cannot find him. 2 Haw. 430. 
But it is faid to have been adjudged, by the court of 


king's bench, in the 7 V. (1 Salk. 281.) upon advice 
with the juſtices of the common pleas, on an indictment 


for a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead ; and that the reaſon why 
fuch depoſitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mar. and that this can- 


not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Med. 165. it is ſaid, that 


the reaſon why ſuch depoſitions could not be read, was be- 


cauſe the defendant was not preſent when they were taken, 


and therefore had not the benefit of a croſs examination, 


2 aw. 430. 
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Verdict. 


Evidence. 


Anciently, depoſitions taken in perpetuam rei memoriam 
were not publiſhed till after the death of the witneſſes, 
becauſe they were no evidence while the witneſſes were 


living; but this practice was found very inconvenient, 
becauſe thereby witneſſes became ſecure in ſwearing what- 
ever they pleaſed, inaſmuch as they never could be we 


ſecuted for perjury. Theory of Evid. 32. 

What a man himſelf, who is living, hath ſworn at one 
trial, can never be given in evidence at another to ſupport 
bins, becauſe it is no evidence of the truth ; for if a man 
be of that ill mind to ſwear falſly at one trial, he may do 


the ſame at another on the ſame inducements; but what a | 


man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is not from 


any undue influence, But if a man hath ſworn at one 


trial different from what he hath fworn at another, this is 
good evidence as to his diſcredit. id. 35. 

5. No verdict ſhall be given in evidence, but between 
ſuch who were parties or privies to it; becauſe otherwiſe, 
a man would be bound by a deciſion, who. had not the li- 
berty to croſs examine : and nothing can be more contrary 
to natural juſtice, than that any body ſhould be injured by 
a determination, that he, or thoſe under whom he claims, 
was not at liberty to controvert. Theory of Evid. 18, 19. 

And a verdict will not be admitted in evidence, without 
_—_— producing a copy of the judgment founded upon 

; becauſe it may happen, that the judgment was arreſted 
So a new trial granted. But this rule doth not hold, 
in the caſe of a verdict on an iſſue directed out of chan- 
cery ; becauſe it is not uſual to enter up judgment in ſuch 
caſe ; and the decree of the court of chancery is equally 
proof that the verdict was nen and ſtands in force. 
2d. 21. 


Sentence or final 6. A decree in chancery may be given in evidence be- 


judgment. 


tween the ſame parties, or all claiming under them; for 

their judgments muſt be of authority in 1 theſe caſes, where 

the law gives them a juriſdiction : for it would be very 

abſurd, that the law ſhould give them a juriſdiction, and 

75 not ſuffer what is done by force of that apes to 
e full proof. Theory of Evid. 36, 37. 

And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent juriſdiction, 
is concluſive evidence of ſuch matter: and in caſe the 
determination is final in the court, of which it is a de- 
cree, ſentence, or judgment, ſuch decree, ſentence, or judg- 

ment 


ment will be concluſive in any other court having concur- 
rent juriſdiction. id. 37. N 
7. Upon a trial at bar, a deed was offered in evidence, Ancient deed. 
executed 36 years ago, without proving the hands; which 
was oppoſed by the other fide ; but admitted by the court, 
who ſaid, there was no fixed rule about it, but that it had 
often been allowed, where a deed was but 25 or 30 years 
old. Vin. Evid. Q. a. 9. E. 11 G. 2. Porter and Gordon. 
8. In caſes where writings have been loſt by burning of vyntings loſt or 
houſes, by rebellion, or when robbers have deſtroyed them, concealed, 
or the like; the law, in ſuch caſes of neceſſity, allows them | 
to be proved by witneſſes. Jenk. 19. Wood b. 4. c. 4. 
If a man deſtroys a thing that is deſigned to be evi- 
dence againſt himſelf, a ſmall matter will ſupply it; and 
| therefore the defendant having torn his own note ſigned 
by him, a copy ſworn was admitted to be good evidence 
7 co prove it. L. Raym. 731. | 

And it was holden for law, by Vernon judge of aſſize, 
Fu that where the defendant himſelf hath the deed which con- 
| cerns the land in queſtion, and will not produce it; in 
ſuch a caſe, the copy thereof will be permitted to be given 


in evidence; and fo it was, and the witneſs ſwore it once 
in his hand, and that the copy produced was a true copy 
of the deed, and himſelf did examine it. Clayt. 15. 


And in ſuch like caſes, it is ſaid, that if the party has 

- no copy, he may produce an abſtra&, nay even give parol 
evidence of the contents. And where poſſeſſion has gone 
L along with a deed many years, the original of which is 
1 loſt or deſtroyed, an old copy or abſtract may be given in 
evidence without being proved to be true; becauſe in ſuch 


l caſe it may be impoſſible to give better evidence. Theory 
; of Evid. 54. | 
N Where an original note of hand is loſt, and a copy of it 


is offered in evidence to ſerve any particular purpoſe in a 
cauſe; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the copy 
will be allowed to be read. Tracy Ath. 446. 

9. An indenture to guide the uſes of a common reco- Writing with 
nery, was offered in evidence, but the ſeals were torn the {cal torn off, 
off; yet it being proved to have been done by a little boy, 
it was allowed to be read. Palm. 402. | | 

To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece of 
wax upon it. By Twiſden ; if it were ſealed, tho' the 
ſeal was broken off, yet it may be read, as we read reco- 
veries after the ſeal broken off; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
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| Letters patent. 


Copy of a will, 


Evidence. 


off, and ſo wills and deeds. 11 Mod. 11. M. 21 C. 2. 
Clerk and Heath. 


10. If upon collateral iſſue, it is to be proved, that ſuch 


a one was juſtice of the peace, baronet, or the like; com- 
mon reputation is ſufficient proof, without ſhewing the 


commiſſion, or letters patent of the creation. Tr, per 


pais 347. mY 3 

11. The copy of the probate of a will is good evidence, 
where the will it ſelf is of chattels; for there the probate is 
an original taken by authority, and of a publick nature; 
otherwiſe, where the will is of things in the realty; be- 
cauſe in ſuch caſe the eccleſiaſtical courts have no authority 
to take probates; therefore ſuch probate is but a copy, and a 


copy of it is no more than the copy of a copy. 3 Salk. 154. 


or the copy of an original is evidence, wherever the 
original is evidence, if proved a true copy; but the cop 


of the probate of a will of lands is no evidence, becauſe 


the probate in ſuch caſe is not an original taken by autho- 


| Other copies, 


Inquiſition 
poſt mortem, 


rity, and therefore is only a copy of a copy. Comb. 337. 

12. So the copy of the court roll of a manor, is good 
evidence; as alſo the copy of a church regiſter, the copies 
of town books, and the like; for where the original itſelf 
is good evidence, the immediate copy thereof is alſo good 
evidence. Skin. 584. L. Raym. 154. 

And generally,-wherever an original is of a publick na- 
ture, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bar- 
gain and ſale, of a deed inrolled, and the like; but where 


an original is of a private nature, a copy is not evidence, 
unleſs the original is loſt or deſtroyed. 3 Salk. 154. H. 


8 W. Lynch and Clarke. 
On a warrant to a conſtable to diſtrain goods by virtue 


of an act of parliament ; the conſtable makes diftreſs, and 


returns the overplus to the offender, but keeps the war- 
rant. Reſolved, that a copy of the warrant in this caſe 
will be good evidence. 6 Med. 83. M. 2 Au. Morley 
and Staker. | 


13. An inquiſition pe mortem is evidence, but not con- 


cluſive. 2 T. Jones. 224. M. 34 C. 2. Earl of Thanet 


v. Foſter. 


14. The entry of the names and titles of perſons in a 


church book either for marr! or births is evidence, but 
not concluſive evidence of the marriage or birth of an 
perſons, unleſs the identity of the perſons (by ſuch entries 
intended) is fully proved, and alſo ſtrengthened with cir- 
cumſtances, as cohabitation, the allowance of the parties 
themſelves, and the like. Vin. Evid. (A. b. 15.) 11. 

| | | | 15. Rolls 


Evidence. 
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15. Rolls or ancient books im the heralds office, are Heralds books. 


evidence to prove a pedigree ; but an extract of a pedi- 
gree, proved to be taken out of records, ſhall not; be- 


caufe ſuch extract is not the beſt evidence in the nature of 


the thing, as a copy of ſuch records might be had. Theory 
of Evid. 45. | 


16. An old terrier, or ſurvey of a manor, whether eccle- Bounder rol}, 


fiaſtical or temporal, may be given in evidence; for there 
can be no other way of aſcertaining the old tenures or 


boundaries. Theory of Evid. 44. 


17. A terrier of glebe is not evidence for the parſon, Terrier, 


unleſs ſigned by the churchwardens, as well as the par- 
ſon ; nor then neither, if they be of his nomination : and 
tho” it be ſigned by them, yet it ſeems to deſerve very lit- 
tle credit, unleſs it is likewiſe ſigned by the ſubſtantial in- 
habitants. But in all caſes, it is certainly ſtrong evidence 
againſt the parſon. Theory of Evid. 45. 


18. M. 11 G. Serle and lord Barrington. The indorſe- Indorſement of 
ment on a bond by the obligee, of payment of intereſt, _ on a 


was allowed to be given in evidence by his adminiſtrator, 
to take off the preſumption from the length of time. L. 


Raym. 1371. 


19. By the 7 J. c. 12. No tradeſman nor handicraft- Shop book. 


man ſhall be allowed to give his ſhop book in evidence, 
on an action for money due for wares delivered, or for 
work done, above one year before the action brought. 
But this not to extend to any trading between merchant 
and merchant, merchant and tradeſman, or between tradeſ- 
man and tradeſman, for any thing directly falling within 
the compaſs of their mutual trades and merchandize. 


In the caſe of Pitman and Maddox, 11 W. A ſhop 


book was allowed for evidence, jt being proved that the 
ſervant that writ the book was dead, and this was his 
hand, and he accuſtomed to make the entries, and no 


proof was required of the delivery of the goods; and Holt 


Ch. J. ſaid it was as good evidence as the proof of a wit- 
neſſes's hand to an obligation; and he held, that tho” the 
ſtatute of the 7 J. ſays, a ſhop book ſhall not be evidence 
after the year, yet it is not of itſelf evidence within the 
year. 2 Salk. 690. 


20. A man's book of accounts is no evidence for the Boote of ac- 
owner of the book, but for the adverſe party; for his unts. 


book cannot be of better credit than his oath, which 
would not ſerve in his own cafe, Tr. per pais 348. 


21. In the caſe of the Queen and Mead, the defendant, Private book of 
and eight others, were incorporated under an act made 39 entnedsy 


El. by the name of the ſurveyors of the highways at Ale 
bury in the county of Bucks, and were truſtees of a cha- 
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Inſcription on a 
grave ſtone, 


Almanack. 


Father's entry of 
the child's birth, 


General hiſtory. 


| Fontibus was an inferior abbey or not, Dugdale's Monaſticon 


Evidence: 
rity called Bedford's gift. An information was preferred 
againſt the defendant, for executing this office, being an 
office of truſt, without having taken the oaths, contrary. 
to the 25 C. 2. c. 2. To which he pleaded not guilty. 
And now it was moved for a rule, that the proſecutor 
might have two books produced, which theſe ſurveyors 
kept, in which they entred their elections, and alſo their 
receipts and diſburſements ; and that he might take copies 
of what he thought neceſſary, and that the books might 
be produced at the next aſſizes at the trial. But it was 
denied by the court; becauſe they are perfectly of a pri- 
vate nature, and it would be to make a man produce evi- 
dence againſt himſelf in a criminal proſecution. L. Raym. 


927. 


22. A copy of an inſcription on a grave ſtone, hath 
been allowed to be given in evidence, 

23. The examination of an almanack, that ſuch a da 
of the month was ſunday, was ruled to be ſufficient ; and 
that a trial of this by a jury is not neceſſary, altho' it is 
a matter of fact. Cre. Elix. 227. 

And the reaſon why the kalendar in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common prayer, which is eſtabliſhed 
by act of parliament. _ 585 

24. And an almanack wherein the father had writ the 
day of the nativity of his ſon, was allowed as evidence to 
prove the nonage of his ſon. Raym. 84. 

25. Camden's Britannia was offered in evidence, to prove 
a particular cuſtom, but refuſed; for the court held, that 
a general hiſtory might be given in evidence to prove a 
matter relating to the kingdom in genera], becauſe the na- 


ture of the thing requires it ; but not to prove a particu- 
lar right or cuſtom : So in the caſe of St. Katherine's hoſ- 


pital, Hale Ch. J. allowed a chronicle to be evidence 
of a particular point of hiſtory in Edward the third's time : 
So a year book may be evidence to prove the courſe of the 
court. And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and pariſh regiſters as to 
births and marriages, upon the nature of the thing. But 
in the exchequer, the queſtion being whether the Abbey de 


was refuſed for evidence, becauſe the original records might 


be had in the augmentation' office. 1 Salk. 281. 7 W. 


Stainer and the Burgeſſes of Droitwich. 
So in the caſe of C:c#man and Mather, E. 13G. On 
a trial at bar, concerning the right of viſiting univerſity 
college in Oxford, one of the iſſues was, whether kin 
Alfred was founder. And the counſel for the aint 
would 


Evidence. 
would have given in evidence ſeveral hiſtorians as to this 
point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unleſs in proof of a point concerning 
the publick government. And the evidence was not al- 
lowed. Barnard. 14. 
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26. It ſeems to have been generally holden, fince the Similitude of 


reverſal of the attainder of Algernon Sidney, that ſimilitude 
of hands is not evidence in any criminal caſe, whether 
capital or not capital. 2 Haw. 431. L. Raym. 39. 

And, generally, it is ſaid, that ſimilitude of hands is 
no evidence; but faying that he was well acquainted 
with his writing, and knew it to be the party's, is evi- 
dence. Vin, Evid. (T. b. 48.) 14. | 

And in general caſes, the witneſs ſhould have gained 
his knowledge from having ſeen the party write; but un- 
der ſome circumſtances that is not neceſſary: as where the 
hand writing to be proved is of a perſon refiding abroad, 
one who has frequently received letters from him in a 


ands, 


courſe of correſpondence, would be admitted to prove it, 


tho' he had never ſeen him write. So where the anti- 


quity of the writing makes it impoſſible for any living 


witneſs to ſwear he ever ſaw the party write; as where 
a parſon's book was produced to prove a modus, the par- 
ſon having been long dead, a witneſs who had examined 


the pariſh books, in which was the ſame perſon's name, 


was permitted to ſwear to the fimilitude of the hand wri- 


ting, for it was the beſt evidence in the nature of the 


thing, for the pariſh books were not in the plaintiff's 


power to produce. Theory of Evid. 25, 26. 
III. Of the Evidence of witneſſes. 


I. It ſeems that the confeſſion of the defendant, whether Confeſtion; 


taken on an examination before juſtices of the peace, in 
purſuance of the 1 & 2 P. & 2 c. 13. r 2 K 3 P. 8 
M. c. 10. upon a bailment or commitment for felony, or 
taken by the common law upon an examination for other 
crimes not within thoſe ſtatutes, or in diſcourſe with pri- 
vate perſons, hath always been allowed to be given in evi- 
dence, againſt the party confeſſing, but not againſt others. 
2 Haw. 429. 
But wherev 
him, it muſt be all taken together, and not by parcels, 
1 Haw. 429. 


er a man's confeſſion is made uſe of againſt 


2. It is to be obſerved, that there be many circumſtan- Witneſs of kin 


ces that diſable a juror, that are not ſufficient exceptions 
againſt a witneſs: Thus the exception of kindred is a good 
cauſe of challenge againſt a juror, but not againſt a wit- 


to the party, 


2 neſs 1 
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Witneſs infa- 


Evidence. | 
neſs ; therefore the father may be a competent witneſs for 
or againſt his fon, or the ſon for or againſt his father, 


Theſe and the like exceptions may be to the credit or cre- 
| Gibility of the witneſs, but are not exceptions againſt his 


competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to 2 witneſs are of two kinds. 1. en to the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtim ny; and in ſuch caſe the witneſs is to be allowed, 
but the credit of his teſtimony is left to the jury. 2. Ex- 
oeptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge. 2 H. H. 276, 277. 

3. It ſeems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, præmunire, perjury, or 
forgery on 5 El. and alſo a judgment in attaint for giving 
a falſe verdict, or in conſpiracy at the ſuit of the king; and 
alſo judgment for any heinous crime to ſtand in the pil- 
lory, or to be whipped or branded, are good cauſes of ex- 


_ ception againſt a witneſs, while they continue in force, 


2 Haw. 432. Theory of Evid. 107. 

But it is agreed, that no ſuch conviction or judgment 
ean be made uſe of to this purpoſe, unleſs the record be 
actually produced in court. 2 Haw. 433. 

Alſo, it is a general rule, that a witneſs ſhall not be 
aſked any queſtion, the anſwering to which might oblige 
Him to accuſe himſelf of a crime; and that his credit is to 
be impeached only by general accounts of his eharacter and 
reputation, and not by proofs of patticular crimes, whereof 
he never was convicted. 2 Haw. 433. 


And a man ſhall not be permitted to ſwear, that he 


was ſuborned and perjured. St. Tr. V. 3. 427. 


And lord Cole ſays, a witneſs alledging his own infamy 


or turpitude, is not to be heard, 4 [n/?. 279. 

Thus a wife was diſallowed to be a witneſs to prove 
her huſband had no acceſs to her in a caſe of baſtardy. 
Seff. Caſes. V. 2. 175. K. and Reading. M. 8 G. 2. 

It ſeems clear at this day, that outlawry in a perſonal 


action is not a good exception againſt a witneſs, as it is 


againſt a juror. 2 Haw. 

A perſon convicted of felony, who is admitted to his 
elergy, and burnt in the hand, is thereby re-enabled to 
be a witneſs. 2 Haw. 433. 

And it ſeems agreed. that the king's pardon of treaſon, 
or felony, after a conviction or attainder reſtores the 
party to his credit. 2 Haw. 433 | 


4. i 


Evidence. .. on 
4. It ſeems agreed to be a good exception, that a wit - Witneſs an in- 
neſs is an infidel ; that is, as it ſeemeth, that he believes fidel. 
neither the old nor new teſtament to be the word of god, 
on one of which our laws require the oath ſhould be ad- 
miniſtred. 2 Haw. 434. But Mahometans and Pagans 
have been admitted to be ſworn in their own country 
way. 
6 Want of diſcretion is a good exception againſt a Witneſs wantiag 
witneſs ; on which account alone it ſeems, that an infant diſcretion. 
may be excepted againſt, 2 Haw. 434. | 
But if an infant be of the age of 14 years, he is as to 
this purpoſe of the age of diſcretion, to be ſworn as a wit- 
neſs ; but if under that age, yet if it appear, that he hath 
a competent diſcretion, he may be ſworn. 2 H. H. 278. 
And in many caſes an infant of tender years may be ex- 
amined, where the exigence of the caſe requires it ; which 
poſſibly, being fortified with concurrent evidences, may 
be of ſome weight ; eſpecially in caſes of rape, buggery, 
and ſuch crimes as are practiſed upon children. 2 . 
279, 284. | 
ut in no caſe ſhall an infant be admitted as evidence 
without oath. Str. 700. Tracy Ath. 29. | 
6. It ſeems an unconteſted rule in all caſes, that it is a Witneſs inte» 
good exception againſt a witneſs that he is either to be a —_ 
gainer or loſer by the event of the cauſe, whether ſuch ad- 
vantage be direct and immediate, or conſequential only, 
2 Haw. 433. | 
Thus in an information upon the ſtatute of uſury, the 
party to the uſurious contract ſhall not be admitted to be a | 
witneſs againſt the uſurer, for in effect he ſhould be wit- 
nefs in his own cauſe, and ſhould avoid his own bonds 
and aſſurances, and diſcharge himſelf of the money bor- 
rowed. 1 In}t. 6. 
Thus alſo an attorney ought not to be examined againſt 
his client, becauſe he is obliged to keep his ſecrets : - but of 
his own knowledge before retainer, he may be examined as 
a witneſs, if ſerved with a ſubpeena. cod. ö. 4. c. 4. 
But upon an indictment for battery, or the like, the 
party grieved may be a witneſs againſt the defendant, be- 


cauſe the proſecution is at the ſuit of the king. N | "| 
[ | b. 4. C. 5. a 5 8 

) And in many criminal cafes, from the neceſſity of the 

> thing, intereſted perſons are allowed as witneſſes. As 


where the owner proſecutes an indictment of felony for 

. ſtolen goods, he is concerned in intereſt; for he will be 
; intitled to reſtitution : and yet his evidence is admitted. So 
in removing an indictment by certiorari from the ſeſſions 
to the king's bench; tho the proſecutor in that caſe, if the | 
| defendant x 


| 
* 
| 
. 
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Evidence. 


defendant be convicted, is intitled to his coſts, yet he is 


allowed as a witneſs. So where a man, in caſe of convic- 
tion of the offender for a robbery, will be intitled to a 401. 


reward; yet his evidence ſhall be received. And by Par- 
ter chief juſtice: As to the caſes where a 401. reward is 
given, they admit of this anſwer z that the intention of 


thoſe acts would be quite defeated, if ſo be the reward 
- ſhould take off the evidence. The ſame anſwer may ſerve 
to the caſes put upon an indictment of felony for ſtolen _ 
goods; and where the indictment is removed by certiorari : 


for none in the firſt caſe but the owner can prove the 


property of the goods; and in the ſecond, if the giving 


of coſts ſhould take off the evidence of the proſecutor, the 
act of parliament deſigned to diſcountenance the removing 
of ſuits by certiorari, would give the greateſt encourage 


ment to them that is poſſible. xo Mod. 193. M. 12 An. 


2: and Muſcott. 


Alſo it ſeems agreed, that it is no good exception againſt 


a2 witneſs, that he has a maintenance from the king; for 


every one may maintain his own witneſſes, 2 Haw. 434. 
'Thus alſo, one commoner may be a witneſs for another 
claiming common, becauſe in effect it charges himſelf ; 


that is to ſay, he admits another to have common with 


himſelf. But if the preſcription be, that all the inhabitants 


of ſuch a place ought to have common there, one of the 


inhabitants cannot be a witneſs, to prove that another of 
the ſaid inhabitants ought to have common there, becauſe 
in effect he would ſwear to give himſelf right of common 
there, L. Raym. 731. 


A truſtee may be a witneſs, if he hath releaſed his truſt ; 


but not if he hath conveyed it over. Sid. 315. MH. 18 
C. 2. Stevens and Gerrard. | 
An heir at law may be a witneſs concerning the title to 
the land, but the remainder man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency. 
x Salt. 283. M. 10 W. Smith and Blackham. | 
In evidence to a jury at bar, a ſpecial iſſue by rule of 


court was directed to try the cuſtom of lady Percie's manor 
of N eſtivood in Cumberland, whether fines on the tenants 

on their lord's death, be due to the heirs. or ſucceflors of 
the lord, during his minority; the defendant excepted ta 


the ſteward, becauſe he had a fee on admiſſion, but it was 
not allowed, and he was ſworn. 3 Keb. go. 

A witneſs's laying a wager in the cauſe, is no hindrance 
to his being a witneſs ; for the other has an intereſt in his 
evidence which he cannot deprive him of. Fareſl. 31, 
Str. 652, 
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Evidence! 


If a perſon apprehends himſelf to be intereſted, tho' in 


ſtrictneſs of law he is not, yet he ought not to be ſworn : 
as where the witneſs for the plaiatiff apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſome money which he (the plaintiff) had upon this witneſs ; 
but if he ſhould not recover, he would not remit it; al- 
though in ſtrictneſs of law, his recovering or not recover- 
ing in that caſe would not alter the claim : or as in caſe 
where the witneſs owned himſelf to be under an honorary, 
though not under a binding engagement, to pay the coſts. 
Str, 129. | | 


= 
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7. It ſeems agreed, that the huſband and wife being as Huſband and 


one and the ſame perſon in affection and intereſt, can no 
more give evidence for one another, in any caſe whatſo- 
ever, than for themſelves ; and that regularly the one ſhall 
not be admitted to give evidence agarn/? the other, nor the 
examination of the one be made uſe of againſt the other, 
by reaſon of the implacable diſſenſion which might be 
cauſed by it, and the great danger of perjury from taking 
the oaths of perſons under ſo great a biaſs, and the extreme 
hardſhip of the caſe. Yet ſome exceptions have been al- 
lowed in caſes of evident neceflity ; as in the lord Audley's 


caſe, who held his wife, while his ſervant by his command 


raviſhed her; or where a man is indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 


huſband or wife have cauſe to demand ſureties of the peace 


againſt the other. 2 Haw. 431, 432. 


8. It ſeems agreed, that it is no exception againſt a Judge or juror 
perſon's giving evidence either for or againſt a priſoner, being a witneſa. 


that he is one of the judges or jurors who are to try him. 

2 Haw. 432. | | 
But where a juror is called upon to give his evidence, 

he ought to give it upon oath openly in court, and not 


be examined privately by his companions. Bac. Abr. 


Evid. A. 2. 


9. It hath been long ſettled, that it is no exception Witneſs being an 
againſt a witneſs, that he hath confeſſed himſelf guilty of accompiice, 


the ſame crime, if he hath not been indicted for it; for 
if no accomplices were to be admitted as witneſſes, it 
would be generally impoſſible to find evidence to convict 
the greateſt offenders. 2 Haw. 432. | 
_ Alfo it hath been often ruled, that accomplices who are 
indicted, are good witneſſes for the king, until they be 
convicted. 2 Haw. 432. | | 

Alſo it hath been often adjudged, that ſuch of the de- 


fendants in an information, againſt whom no evidence is 


given, may be witneſſes for the others. 2 Haw. 432. 
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Witneſs an alien 


or bondman. 


* . 
1 P. 


-Witneſs over ſea. 12. If @ witneſs is beyond the ſea, it is uſual to prove 


Evidence. 


It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneſſes in ſuch actions for one another. 
2 Hav. 4.32. oh 

10. It ſeems agreed, that it is no good exception againſt 
a witneſs, that he is an alien, or villein, or bondman. 
2 Haw. 434. | 

11. There were two witneſſes to a deed, and one of 
them was blind. It was ruled by Holt chief juſtice, that 
ſuch deed might. be proved by the other witneſs, and read ; 


a or might be proved without proving that this blind wit- 


neſs is dead; or without having him at the trial, proving 
only his hand. L. Raym. 734. Wood and Drury, 
Warwick afliz. 1699. | 


bis hand, and that he is beyond the ſea. Vin. Evid. 
[T. b. 48.] 13. 


Witneſs become 13. There were two witneſſes to a bond ; one in Africa; 
inſane. 


and the other in Bedlam, mad: On an order to prove an 
exhibit viva voce in chancery, a witneſs proved theſe facts, 
and their hands to the bond as if dead. T. 5 C6 C. 2. 


Vin Evid. [T. b. 48.] 12. 


14. If a witneſs to a deed is dead; it is ſufficient to 
prove the er hand, without proving the hand of 
the wy. y Pratt chief juſtice, T. Vac. 1719. Yin, 
Evid. [ T. b. 48.] 10. | I | 

The ſayings of a dead man are fiot to be given in evi- 
dence to prove a particular fat; they are only to be ad- 


mitted in proof of general uſages and cuſtoms ; but as for 


a particular fact, lying in the knowledge of a particular 
perſon, by his death the evidence is loſt. St. Tr. J. 5. 456. 

And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of ju- 


ſtice be made uſe of againſt a defendant, on the death of 


ſuch witneſs at another trial. 2 Haw. 430. 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. Vin. Evid, 
LA. b. 38.] 11. | 
But where ſuch declaration is reduced into writing, the 


writing itſelf muſt be produced, and not evidence thereof 


given viva voce. id. 12. 

15. It is a general rule that hearſay is no evidence; 
for no evidence is to be admitted but what is upon oath; 
and if the firſt ſpeech was without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare 
ſpeaking, and ſo of no value in a court of juſtice; and 
beſides, the adverſe party had no opportunity of a croſs 

| examination; 
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examination; and if the witneſs is living, what he has 
been heard to ſay is not the beſt evidence that the nature 
of the thing will admit. But tho' hearſay ought not to 
be allowed as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teſtimony, to ſhew that he 
affirmed the ſame thing before on other occaſions, and 
that he is till conſtant to himſelf. So where the iſſue is 
on the legitimacy of a perſon, it ſeems the practice to 
admit evidence of what the parents have been heard to 
ſay, either as to their being or not being married, for 
the preſumption ariſing from the cohabitation is either 
ſtrengthened or deſtroyed by ſuch declarations, which al- 
tho' not to be given in evidence directly, yet they may 
be aſſigned by the witneſs as a reaſon for his belief one | 
way or other. So hearſay is good evidence to prove 
who was a man's grandfather, 'when he married, what 
children he had, and the like, of which it is not rea- 
ſonable to preſume that there is better evidence. So to 
prove that a man's father or other kinſman beyond the ſea 
is dead, the common reputation and belief of it in the 
family gives credit to ſuch evidence; and for a {ſtranger 
it would be good evidence, if a perſon ſwore that a bro- 
ther or other near relation had told him ſo, which rela- 
tion is dead. So in ados of preſcription, it is allow- 
able to give hearſay evidence, in order to prove general 
reputation: and where the iſſue was of a right to a way 
over the plaintiff's cloſe, the defendants were admitted to 
give evidence of a converſation between perſons not in- 
tereſted, then dead, wherein the right to the way was 
agreed. Theory of Evid. 111, 112. | | 
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N. Of proceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſſes, are of Two ways of 
| two kinds, 1, By proceſs of fubpana (A) iſſued in the ©2v%ns vitnclſee 
king's name, by the juſtices, or others, where the trial is 
to be. 2. Which is the more ordinary and more effectual 
means (in criminal] caſes), the juſtices that take the exa- 
mination of the perſon accuſed, and the information of 
the witneſſes, may at that time, or at any time after, and 1 0 
before the trial, bind over (B) the witneſſes to appear at *} 
the ſeſſions, and in caſe of their refuſal either to come, or | 
to be bound over, may commit them for their contempt 
in ſuch refuſal. 2 H. H. 282 | | | 
2. But that which is a great defect in this part of ju- Charges of 
dicial adminiſtration, is, that there is no power to allow? 
witneſſes their charges in criminal caſes ; whereby many | 
times poor perſons grow - weary of attendance, "ye > 8 


%% Evidence. 


their own charges therein, to their great hindrance and 


"& . | 
We 3 That is to ſay, unleſs it be in the caſe of grand or petit 
» larceny, or other felony ; for in ſuch caſes, by the ſtatute 


of the 25 G. 2. c. 36. reaſonable charges ſhall be allowed 
by the court to the proſecutor upon conviction, to be paid 
| by the treaſurer out of the county rate. | 
* And by the ſtatute of the 27 G. 2. c. 3. When any 
# poor perſon ſhall appear on recognizance in any court to 
give evidence againſt another, accuſed of grand or petit 
4: larceny or other felony, the court may, at the prayer, and 
on the oath of ſuch perſon, and on conſideration of his 
cCircumſtanges, order the treaſurer to pay him ſuch ſum as 
they ſhall think reaſonable for his time, trouble, and ex- 
pence ; which order e officer ſhall make out for 
the fee of 6d. except in Midaleſex, where the ſame ſhall 
be paid by the overſeers of the poor where the perſon was 
_ apprehended. © | 0 
Where a witneſs 3. Where a witneſs is a priſoner in execution for debt, 
is a priſoner in he muſt be brought up by habeas corpus ad teſtificandum, to 
err e give his evidence. St. Tr. V. 2. 580. V. 4. 37. | 
Witaef how far 4. One was ſubpœnaed ad te/tificandum, and prayed a 
privileged againſt, privilege from being arreſted, which was granted; and by 
an arreſt. | | 


N 


the court, it will ſuperſede an arreſt upon mean proceſs, 


8 
1 


may be committed for his contempt. Nevi/'s caſe, 15 C. 2. 


Tr. per p. 310. | : x 
Penalty of a 5. By the 5 El. c. 9. /. 12. If any perſon upon whom 


witneſs ng 


realm ſhall be ſerved, to teſtify or depoſe concerning any 

matter depending therein, and having tendred unto him, 
according to his countenance or calling, ſuch reaſonable 
* tance of the places) is neceſſary to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, having 


101. and ſhall yield ſuch further recompence to the party 
grieved, as to the judge of the court, out of which the pro- 
ceſs was awarded ſhall ſeem meet, according to the loſs 


be recovered by the party grieved, in any ceurt of record. 


was made for an attachment againſt a perſon for not attend- 


ing at the aſſizes to give his evidence, being ſubpœnaed, and 
2 having received one guinea for his charges, and being pro- 
* miſed to have one guinea a day while there, and his charges 
paid. Anda rule was made to ſhew cauſe. And after- 

wards cauſe was ſhewed, that an attachment ought not to 

” | 8 


We 


but not upon an execution; yet the ſheriff in that caſe 
any proceſs out of any of the courts of record within this 


ſium for his coſts and charges, as (having regard to the diſ- | 


Not a lawful and reaſonable impediment ; he ſhall forfeit 


that the party which procured the proceſs ſhall ſuſtain ; to 


In the caſe of Mat and Winkford, 2 G. 2. A motion 


LY 
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Evidence. 1 
gd, but the party injured had his action upon the ſtatute of _ 
Eli. but the court thought, that it was a good foundation | 
for an attachment, the diſobedience to the ſubpœna being 
a contempt to the court; and tho'-an action might be ; 

brought on the ſtatute, yet that was a more dilato me- 
thod, and more difficult to proceed in, which encouraged 
witneſſes not attending frequently upon trials, at Which 
they were ſubpœenaed to appear and give evidence. And 
therefore the rule was made, abſolute. L. Raym., 1529. 

In the caſe of Small and##hitmill, M. 10 G. 2. It was 
_—_ for an attachment againſt a witneſs, for not at- 
tending a trial at the fittings. But it appearing 4 
wine $ was not perſonally ſerved with the ſubpoena ticket ww =” 

lit being delivered to his ſervant, Who ſaid 12 would carry | 
it to him, and going away, cams again ſaid he had 
done ſo); and it appearing that one ſhilling only was left 1 
with the ticket, which the court did not deem a ſufficient 
tender for his expences; the attachment was denied. 
E. 14 G. 2. Chapman and Poynton. A witneſs was ſerved 
with a ſubpoena at Cheſter, to attend the fittings at Guila- 
ball, and two guineas were tendred by the perſon who 
ſerved it, and being objected to as too little, he declared 
he would give no mo The witneſs not coming up, an 
attachment was moved for; but on ſhewing eauſe was diſ- | 
charged : the court 1 — it was too little, and that the 8 
witneſs js not obliged t6 truſt to the court's allowing him 
more when he comes to the book; for perhaps the prey, 
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1 may not call him, and then it way be difficult for him to * 7 
A get home again: that this way,of puniſhing as for a con- We 
7 tempt was new, and practiſed only in thiggourt: the com- i *S 
5 mon pleas not doing it to this day, the part ® 3 * 
4 | to his remedy on the 5 El. gn and therefore they would " &* 
E.. not enter into any nice c eulations of the expence, but - 
f, . confined their inquiry to the queſtion, whether the non- 0 
S attendance was thro? obſtinacy 4 nate; Str. 119% „ B 
* And, by the court, in the caſe of Hammond and Stewart, 
* H. 8 G. the witneſſes ought to have a reaſonable time to 
* put their affairs in order, that their attendance upon the 
i | court may be as little prejudice to themſelves as poſſible. 
Str. 5 10. 
d. I orioaal caſes, if a witneſs hath been bounds ver, 
4 and os not N ; he ſhall forfeit his recognizance. 
nd | 
. | - 
es 1. He who e _ matter in iſſue, wh 1 plaintiff Ss © party 
cad or defendant, aught to begin to give Mae ". Litt. 30. ſhall beg a * | 
to V ot. .. Ii ; 4 155 evidenes. +» 


2 


"Evidence, _ 


r 10 The evidence both for and againſt a priſoner, ought 
"I 2 ! 40 be upon oath. © 
©&:. And if a peer is produced as a witneſs he ought to be 
5 mmm 3 Keb. 61. | 
Preſton was committed by the court of quarter ſef- 
ions, for refuſing to be ſworn to give evidence to the grand 
2 on an indictment of high treaſon; and on his being 
ought by habeas corpus __ the king's bench, Holt Ch. 7 5 
ſaid; it was a great contempt, and that had he been there, 
be would have fined * committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1 Salk. 278. 
But a er's affirmation in all caſes not being criminal, 
93 ® wal be all@wed as evidence, without an oath ; but in cri- 
| minal 5 * affirmatio hall not be allowed. 7 & 
1 A W. c. * * 
* 3. It is 1 — for a 12 to ſay, that he chinks 
or perſuades himſelf; and this for two reaſons, by Coke 
* chief-juſtice : 1. Becauſe the judge is to give abſolute ſen- 
tence, and ought to Wave more ground than thinking. 
: 2. Becauſe judges, as judges, are always to give judgment 
*— + fecundium . et probata, notwith anding that private 
8 * think other wiſe. Dyer 53. 
Witneſſes may be 4+ Ihe court may indulge a p iſone inexaminin Kew 
examined apart. neſſes apart, but he cannot demand it of right. St. Tr.. 4. 9. 
Evidence . 45: In caſes of life, no evidence is to be given againſt a 
23 priſoner, but in his preſence. 2 "Haw. 428. 
"Witnefſescaonor 6. In every iſſue, the affirmative is to be proved, A 
8 negative cannot regularly be proved; and therefore it is 
ſufficient to deny what is affirmed, until it be proved; but 
* 9 4 when the affirmative is proved, the other ſide may conteft 
"#3, » + it with oppoſite p oofs; for this is not properly the proof 
"% of a negative, but the * 2 ſome propoſition totally 
inconſiſtent with what is athitmed : as if the defendant be 
Charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another plac at the time, or the like.” Theory 
of Evid. 115, 117. 


But to this rule there is an exception of ſuch caſes, 
2 the law preſumes the affirmative contained in the iſ- 


| ſing to deliver up the rolls of the auditor of the 
, exchequer ; ; the cou exchequer put the plaintiff upon 
. negative, namely, that he did not deliver 
S. * or a perſon ſhall be preſumed duly to execute his 
wo of — till the contrary appear. id. 117. 
A wan mall not 7. A priſoner may not call witneſſes to diſprove what 
n own his * witneſſes have ſworn. St. Tr. V. 2. 704, . 


2 Therefore, in an information againſt” lord Halifax 


bis 


ance in the evidence, a depoſition taken by a witneſs before 
= a juſtice of the peace, may at the priſoner's deſire be read 
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+ _ Evidence. 2 
8. A witneſs ſhall not be permitted to read his evidence, WaƷ]mͥꝗ - 
but he may look upon his notes to reren his en N - lf 
9. A vices ſhall * be croſs 8 till "A had When he may 
gone thro? the evidence for the party on whoſe hide hears cel. examine 
produced. St. Tr. V. 2. 792. N 


10. It hath been admitted, that in order to ewa 3 


* 


at the trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch A and the ©, 
evidence given in court. And for the ſame reaſon it ſeems 
agreed, that where a witneſs at one trial v fram his # 
own evidence at another, in relation to the — matter, 

ſuch variance may alſo be given in evidence to invalidate | 


| his teſtimony at the ſecond trial. 2 Haw. 430. * 


11. The counſel of that party which doth begin to main- Which party 
tain the iſſue, ought to TY Tri. p- Hats 220. n conclude. 


A. Subpcena to give evidence, || 


CERES the third, by the grace of god, % Oren _—_ 
Britain, France, and Tre d, king, defi ender of. the 
forms and fa wth: TA. B. & D. and K. F. greeting: * 

e com you, and every *f you, that all bufmeſs being 
15 aſide, and all excuſes whatſoever ceaſing, you do in your 
proper perſons appear before our Juſtices aſſigned to Keep the | 
Peace in our county 0 and alſo to hear and determine divers * 
feliniat, treſpaſſes, and other miſdemeanors in -the ſaid comp ä | 
committed, at the general quarter ſeſſions of * to be 160 
3 at in and far the ſaid county, on——the doyay © * * 

at the hour of ten inthe forenoon of the ſame day, to 

E 70170 the truth, and give eAence on behalf of the inhabitants \ 
* the pariſh of ——in the ſaid county,” againſt A. O. in araſe. 


# of baſtardy. And this you are mg no wiſe to omit, nor dny of 1 


you to omit, on pain of one hundred pounds. Witneſs Sir 
James Lowther, baronet, roach Sore * 
* * our reign. 5 | 


Note There may | be four witneſſes put in one Jubperna, 
A ſubpcena. ticket. IL 1 £1 " 


5 ˙ IS 4 5 : 6 * 1 


BY nia if bie — s worit 5 of 2 1 70 direftid, 
and herewith ſhewn to yon, you are perſonally to he before 

bis majeſty” 5 Pr of the . for the county r the 
general 


5 


— | te. 


Evidence: ,, 
general quarter ſeſſions of the peace to be holden. for the ſaid” 


any, at——#n the ſaid county, 1 
ee, to teftify the truth, and give evidence on behalf f 
the "inhabitants of the pariſh of in the ſaid county, againſt 
4 A. O. in a caſe of baſtaray. And this you are not to omit, ' 
= _ . one hundred . Dated eee ee N 5 


By the court, 


6. F 


„ UH E condition of this recognizance Fo fr, that if the 
above bound A. W. ſhall perſonally appear at the next 
5 general guarter ſeſſions o of the peace to be holden ain and for 
i - +. the ſaid county, and ihen and there give ſuch evidence as he 
[ | ' * hnoweth, upon a bill of indit7ment to be exhibited by A. 1. of 
g —zeman, to. the grand: Jurys ogainft A. O. late in 
"Wi the ſaid county, yeoman, for t e felomouſly taking and carrying 
* f—and in caſe the ſaid bill be found 


evidence to the jurors that 2 0 paſ on the trial of the ſaid A. O. 
| 2 the ſaid bill of indiłiment, and not depart thence without 
| Rave of the court, then IM Tecognizance to be * abu 
ef * 


4 : 1 


* « 
. * 
< . y - 
5 o 
* 
8 | WR : . P 
22 — Dn, — 4 * 3 N 
. . 
. 1 K 
. 4 5 
J Na. % nen 
VT; * : x * 
* 


2 12 2 — is Seng, 

l juſtice upon 1 thereof, and the 0 
upon examination that the prifoner | is not guilty ; yet the 
juſtice ſhall not Aten him, but he muſt either be bailed 
or committed: for it is not fit that a man once arreſted 
and charged with felony, or or ſuſpicion thereof, ſhould be 
ce upon any man's diſcretion, without farther trial 
Dalt.'#, 16 


4. 
* In order to which bail o or commitment, the examination 
an 


*. . is b t kt B fore 2 


ing to the following ſtatutes : 


away——the 
@ true bill, then if t 4 fe aid A. W. then and there give 


uſtice finds 


d information of the parties muſt firſt be taken, accord- 


* Two or more juſtices (1 Q.) or one's of the fad juſtices, be- 
fore they ball a perſon apprehended for felony'(i the offence is 
82 Hall take his examination (A) and th . 


(B07 


b 8 and the ſame, or as much thereof as ſhall be material F . 


ſuch as do dilave' any thing material to prove the offence, - io 


ſuch commitment, take the lite examination and information, 


1 


1 „ 


BY „f den eder bring bim, ＋ the fact and circumſtantes 8 


i prove the felony; ſhall put in writing ; which eruminatin 
they ſhall certi fy ( together with the baulment) at the next general. © 
gaol delivery,” to be holden within Os mitt of their commuſſion. | 

1 & 2 P. & M. c. 13. ſ. 4. 


And they ſhall have power to bind by recognizance (C) all 


10 at the next general gaol delivery, to be holden within 
e county where the trial ſhall be, then and there to give ei- 
dence again/? the PW 3 and ſal ou ſuch * 16 of 
lite manner. 


. 
And if they offend in any ting beren, they ſhall be fined by . 


the juſtices o gal delivery. 


N 
In like manner, where the perſon? is not bailed, bus commit- 
ted to ward, the juſtite or juſtices who commit him, ſhall before | 


and ſhall put the ſame in writing within two days a 7 7 the ſaid 
examination, and ſhall in like manner bind over the witneſſes 3 
and certify the whole as above. 2 & 3 P. & M. c. 10. | * 


Shall take his examination] And in order monte, if 3 * 
by ſome reaſonable occafion, the juſtice cannot at the re- 


turn of the.warrant take the examination, he may by word 


of mouth command the conſtable or any other perſon, to 


detain in cuſtody the priſoner till the next day, and then 


to bring him before the juſtice, for further examination. 
_ this detainer is juſtifiable by the. conſtable or any 


perſon, without thewing the particular cauſe for © 
h he was to be examined, or any warrant in * d N 
I 1 H. H. 585. ifs 


But the time of the detainer muſt be no longer * is 5 
neceſſary for ſuch purpoſ for which it is ſaid, that the * 
ſpace of three days 1 renable time. 2- Haw. 119. 

But the examination of the perſon accuſed, ought not # 
to be upon oath. 1 H. H. 585. 

But if upon his — he ſhall confeſs the mat- 


„ ſhall not be amiſs that he ſubſcribe his name, or 


mark to it. Dalt. c. 164. 
Which examination being voluntary, Hy ſworn by the 0 
juſtice or his clerk to be truly taken, may be given in 
evidence againſt the party confeſſing, but not againſt 
1 1 H. H. 585. 2 Haw. 429. 8 od 


Information of them that bring him] Or of other web 


whom the juſtice may bring before him by his warrant (D) Ky 


for that purpoſe. 1 H. H. 586. alt. . A04· 


Add _ = 


1 * | to give evidence, but alſo to pr 


a, , % ²⁵ ͤ—ͤÄ»i1( A eat 
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Examinations 
And this information muſt be upog oath, Hall. c. 164. 
1 H. H. 586. | 


And. therefore if a quaker is witneſs, his affirma ating, 
muſt not be taken in this caſe; for by che & 8 


c. 34> 8 36. it is provided, that no quaker ſhall be exa- 


3 mined for or againſt any perſon in any eriminal cauſe, un- 
tes it be upon at. 
1 And che ſaid information being upon * trial Cork to 


be truly taken, by the juſtice or his 3 may be given 
in evidence againſt the priſoner, if the witn be dead 
and not able to travel. 1 H. H. 586. * 


Or as muß thereof as ſhall be material to prove the „ fro} 
Vet it feemeth allo juſt and right, that the juſtices who 
take information againſt a felon, or perſon” ſuſpected of 
ſelony, ſhould take and certify as well ſuch information, 
. proof, and evidence, as goeth to the acquittal or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner: 
for ſuch information, evidence, or proof ſo taken, is only 
to inform the king and is Juſtices of the truth of the 
* 4 matter. Dalt. c. x 65. | 


= Shall certify at the net gas delivery] And yet for petty 
larcenies, and ſmall felonies, the ** may be tried at 


che quarter ſeſſions, and the examinations and informations 
| way be certified thither. Dalt. c. 164. 


- To be holden within the limits of their commiſſion] And yet 
examinations taken by juſtices of the peace in one county, 
a may be by them certified in another county, and there 
read, and given in evidence againſt the priſoner. * 

. F © © Co 164. 
* J bind by geendet And 
8 the perſon refuſing. 1 H. HS 
And the parties grieved ought 


be bound, not only 
er a bill of indiQtment 


againſt the priſoner. Dalt. c. 164. 


A. Examination of a felon. 


We rland. I "HE examination 0 A. 0. of —— 
hp yeoman, taken rf me Ks Chay- 


tor, clerk, one of his majeſty's juſtices of the peace for the ſaid 


" eounty [or, in the caſe of bail, taten before us ——two of 
* Hit majeſly's juftices of the peace for the ſaid county,” and one of 
us of the qugrum] the day 098 the- - year of 
the r eign of —— 73 
(2 


. 


* Examination. 


5 O. being charged before me [ or, ns] by A. I. 
yeoman, with the felonious ſtealing out of the 


ds, to- wit———to the value 77 


he the ſaid A. O. 


upon his examination now taken before me [or us] confeſſetb 
that——— [or, denieth thai] Cc. 


C. 


* 


B. Inferminien of a witneſs. 


'Weſtmotland. "JH E inffmation of A. I. . 
. W | yeoman, taken upon cath before me [as 


1 


| before! "i. 
C. Recognizance to give evidence. 
Weſtmorland. 5 B E it remembred, that on the 


— 2 


A. I. of: 


the reign of: 


of our ſaid lord the king, aſſigned to keep the peace in the ſaid 
county, and did ackowledge himſelf to owe to our ſaid lord 


the king ten pounds of lawful money'of Great Britain, under 
condition, that if he ſhall perſonally appear before the juſtices 
© of our ſaid lord the king, at the next general quarter ſeſſions 
F the peace [or, gaol delivery] to be holden in and for the 
ſaid county, then and there to give evidence in _ of our 
aid lord the king, againſt A. O. late of ———ho being at- 


tached, and ſiſpected of felony, is now committed to the gaol 


F our ſaid lord the king in the faid county, then this recogni- 
Zance to be void, otherwiſe of force. * . 


Or thus, to prefer a hill of indictment, and give 


Weſtmorland. N E it remembred, that on the day 


of ——in the———year of the reign 
of A. I. o in the ſaid county yeoman, perſonally 
came before me Henry Chaytor, clzrk, one of the juſtices of 
our ſaid lord the king, aſſigned to keep the peace in the ſaid 
county, and acknowledged _— to owe to our ſaid lord the 
king, the ſum of: of good and lawful money if Great 
Britain, to be made and levied of his goods and chattels, lands 
and tenements, to the uſe of our ſaid lord the king, his hetrs 
and ſucceſſors, if he the ſaid A. I. fhall fail in the condition 
indor ſed. e | 
| H. . 


The 


be ſaid A. I. at——on the——day of ——the flowing 


| year of 
| in the ſaid county, yeoman, 
did come before mg Henry Chaytor, clerk, one. of the juſtices 
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© The (condition f the within turitten recon. is ſuch, 
that whereas one A. O. late of ——=-0as this . preſent day 
brought befare the juſtice within mentioned. by the within bay 
den A. I. and was by. him. charged with the felanious . 
and carrying away f the. goods of him the ſaid A. I. 
and thereupon was committed by the ſaid juſtice to the common 
gaol in and for the ſaid county : If therefore he the ſaid A. I. 
ball and do at the next general quarter ſeſſions of the peace [or, 
gaol delivery] to be helden in and for the ſaid county, prefer 
or cauſe to be preferred, E bill of indictment of the ſaid fe- 
lony againſt the ſaid A, O. and. ſhall then alſo give evidence 
there concerning 1.5 as well to the jurors that ſhall then 


*, Inquire of the ſaid felony, as alſo to them that ſhall paſs upon 
che trial of the ſaid A. O. that then the ſaid recognizance to 
be void or elſe to fland in full force for the king. | 


$$. om 


D. Warrant for a witneſs. 


; Wen land. ro the conſtable —— | 


'7 HERE AS bath been made before me 
| W HE of en, the Je in ami for the 
ſaid county, by A. I. of yeoman, that he xy A. I. 
ꝛbas lately robbed at: and that he hath good cauſe to believe 
that A. W. of ———s à material witneſs ts prove by whom 
the faid robbery was committed: Theſe are therefore to require 
you to.cauſe the ſaid A. I. forthwith to come before me, to give 
ſuch information and evidence as be knoweth concerning the ſaid 
offence, that ſuch further proceeding may be ri ip as, to 
the law doth appertain. Given under my hand und ſeal at 


in the aid county, the——gay ＋ D 5 N 
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Here endeth the FIRST Vor uur. 
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